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** HE and Time that the Duty of 
S Payin 5 — Allegiance to Powers in 
Poſſe began to be taught 
24 publickly i in this Kingdom, was 
& during the Uſurpations, which 
ERR: ſucceeded the Death of King 
ho © Charles I. Some Expreſſions to 
Ye + 4 4 1 that Purpoſe had caſuallydtopp'd d 
Wann from Lawyers, without enamining 
the Queſtion. In all former Revolutions, the Princes 
who got Poſſeffion of the Crown, claimd it * 
Rig *. and never inſiſted on Poſſelon, af Right. * ut ( Thomas 
the Rump-Parliament, and Cromwell, and the Flowing ite a P4: 
Uſurpers, having no tolerable Pretence to any Claim of ds, | 


Right, their Friends were reduced to a Nereſſity of Barter, E. 


pleading Poſſeſſton, as a Right to Obedience ; and ſeveral Habe 
Books were then publiſh' d by (a) Papilts; Fanaticks, and , G0 An Exe: 
Deiſts, to enforce and prove it. But this Principle was cen es- 
then generally rejected, by all the Members of the Church 577 Fre 
ngland, and by many — who maintain d, — 
that Allegiance was due to the rightful! King, who was 282 
not in Poſſeſſion; and ſeveral () Authors of both Ser be. 
munions wrote againſt, and refuted the Title of Poſſeſ- = = 
fion. - 
Artes the Reſtoration, the Ads, Orders, Au Judicial f gon. Bram 
Proceedings of the Governments — ne all null End Ter 
and void, Carve fuch as were authorized by a new Law: niſon, and 
And it was declared by an (e) Act of Parliament, That , 8 
all the faid Powers before in Poſſeſſion, La . ne Fr 
wicked, traiterout, abominable Den pub ians, 5 4 Oxtrd, 


preſent Parliament : And the Ret falls prongs — 71 


As oppoſite in the hi beſt Digree to His Saved fu 
Juft 2 andoubre Right e 


fe 


0 — 


| 


& \ 


FM 


ul Succeſſors, the Imperial Crown of the Realms of England, 
— and Ireland, with their and every of their Domi- 
nions and Territories, do of Right appertain ; and as violating 
the juſt Rights and Privileges of Parliament. Here the Con- 
ſtitution was again refettled on its ancient Foundation; 
not on Poſſeſſion, which all the Uſurpers had; but upon 
the undoubted Right of the Lawſul Heir, who had been 
out of Poſſeſſion, and of his Heirs and lawful Succeſſots, to 
whom it is here declared, that the ſaid Dominions do of 
Right appertain. And agreeably to this Conſtitution, in 
that Reign it was the conſtant DoGrine of Lawyers and 
Divines, that Allegiance was not due to all Powers in 
Fac. 1 
I Aux Revolution that happen d after, was begun, car- 
ry d on, ended, and juſtified on theſe Grounds, That AL 
legiance was not due to all Kings in Poſſeſſion: That 
King James was lawfully deprivd : That King William 
_ @ Fide and Queen Mary were lawfully put into Poſſeſſion (d). But 
2 : 2* theſe Poſitions did not ſuit with the Principles of many 
| Lawyers and Divines, who had conſtantly maintain'd, 
that the Depoſition of a lawful King was abſolutely un- 
lawful by the Law of Go p, and the Laws of this King- 
dom: Therefore, to juſtify the Tranſlation of their AL 
legiance, the former Opinion, that ſeem'd buried at the 
Reſtoration, was reviv d; viz. That Allegiance was due to 
all. Powers in Poſſeſſion; and many eminent Members of 
the Church of England receiv d it, as conſiſtent with the 
Doctrine of Non-Refiftance : Divers Treatiſes were then 
publiſh d by Divines and Lawyers, to defend it; of theſe 
the moſt celebrated were the Compoſitions of great Wri- 
S. ters renowned in Controverſy (e). The Unreaſonableneſs 
1 She of a new Separation, and the ( Caſe of Allegiance due to Fo- 
lock. wereign Powers, The Inſtances of Hiſtory and Parliament 
Records uſed in the firſt, were enquir'd into by an exact 
@ Brady: and faithful (g) Hiſtorian, and unanſwerably refuted : 
| The Arguments of the laſt from Scripture and Reaſon, 
the Doctrine of the Church, and the Laws of the King- 
dom, were refuted likewiſe by ſeveral Writers; and no 
Reply of Moment being made, that Controverſy ſeem'd 
to be buried again; but of late it hath had a ſecond Re- 
ſurrection. | - 
T xs Reverend Doctor Higden thought fit, after ma- 
ny Years of Satisfaction, to examine the Diſpute again; 
f ä oy 
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and having weigh'd in his Judgment the A * 
againſt Poſſeſſion, found them to be light in 1 
and was convinc d, that Allegiance was due to Kings in 
Fact, by Law Divine and Humane : Ks to convince o- 
thers, he drew A View of the Engliſh Conſtitution, and 
ſome time after, a Review to end 1 gainſt ſeveral An- 
ſwers, in which his new Scheme had been thoroughly re- 
futed. It hath happen d in this View, and the Defence 
of it, as it uſually does, when the Eye is fix d attentive- 
ly on one Object; that fingle Object is alone regarded 
and conſider d, and the many different Objects in the 
ſame View, are either not ſeen at all, or not diſtinctly. 
It will appear probable at leaſt, to every one who reads 
the Doctors two Treatiſes with Attention, that when 
he look d into Engliſh Law and Hiſtory, he "had always 
his Opinion directly in his Eye; that he obſerv'd what 
was fit for his Purpoſe; and what was not, he overlook'd, 
or ſaw it through a bad Perſpective. Thus havin col- 
lected all the Materials he could find in Law and Hiſto- 
ry, favourable to Poſſeſſion, he rounded, and ſmooth'd, 
and ſhap'd them, by his own Gloſſes, to his own Opinion, 

which he preſented to the World in Print, -and calld it 
A View of the Engliſh Conſtitution, 

Bur it appears not, that the Doctor, with all his Dili- 
gence, hath found out any material Proof of his Confti- 
tution, which his Predeceſſors in this Controverſy had 
omitted. He hath himſelf given us a (%) Summary of %R 
his Proofs, which had been all urg'd and anſwer d be- face. 
fore, by the Writers on this Subject, -after the Revolu- 
tion ; and moſt of them had been pleaded by the Wri- 
ters for Poſſeſſion before the Reſtoration. 

Trex Doctor indeed endeavours to diſtinguiſh him- 
ſelf from the Advocates of thoſe Ulurpers, arid particu- 
larly Cromwell, who had been often objected by his Ad- 

And (i) once for all be diſpatches Oliver by three ()) Defence; 

killing Reaſons, which it may be fit here to examine. *: 79% 19 

Tas firſt is, That Oliver had not the Legiſlative Au- 
thority of tbe e nor was ever acknowledg'd by our 
Kings to have had it; and therefore could not have the ſove- 
reign Authority of the Kingdoms. He actually exercis d all 
ſovereign Power, Legiſlative, and Executive. By the 
lnſtrument of Government, (t) The. ſupreme Legiſlative ,,® der 
Authority of the Kingdom was in bis fingle Perſon, and the Vie, p.414 


* 
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People in Parliament; but the 2 — i was tft - 
to the Lord Protector, and bis Council, nominated by him. 


By his own Authority he made Scotland one Common · 
wealth with England; and he paſſed five Bills in his ſe- 


cond Parliament: But his Legiſlative Power was never ac- 


knowledg'd by our Kings. His pretended Acts, on the con- 
trary, were null after the Reſtoration. For what Rea- 
fon? (!) The Law hath plainly declar'd it ; becauſe the 
Power that made thoſe Acts was Uſurpation, oppoſite to 
the undoubted Right of the King and his lawful Heirs, 
and the juſt Rights of Parliament. Will any one affirm, 
that the principal Reaſon of the Nullity of Oliver's Acts 
is none? or that they were null for want of a lawful 
Parliament, and not for want of a lawful King ? Will 
any one ſay, the Law affirms this? On the contrary, the 
Law is plainly declarative of the true Engliſh Conſtitution, 
that to the Authority of Law is requir d a lawful King, 
and a lawful Parliament ; and the Want of the firſt is the 
chief Caufe of the Nullity, becauſe without the firſt the 
ſecond cannot have Exiftence. Aan | 

Tux ſecond Reaſon is, That Oliver, who Bad not the 
Regal Title and Office, could not have the Legiſlative Authority 
in this Monarchy, in which, by our Conſtitution, a Law cannot 
be made without a King or Queen; and therefore all the As 
of Oliver ſunk of themſelves, as Nullities ab Origine, As 
to the Name King, Oliver, when his Parliament offer d 
it, denied to take it; but he took and executed the Of- 
fice. The Name of King or Monarch denotes Sovereign- 
ty veſted in a fingle Perſon, which Oliver really had, and 
was therefore really that, which thoſe Words do fignify ; 


for he actually exercisd Sovereignty in this Nation in a 
higher Degree, than did ever any of our Monarchs fince 


the Conqueror. But is Allegiance due to a Sound, or 
Syllable ? Is there any Law, that nulls the Acts of Kings, 
if they change their Style ? If the King of England, 
whoſe Crown is Imperial, ſhould aſſume the Style of Em- 
peror, would all his Laws be null? Would he thereb 

forfeit his Crown Imperial? So he would, if he loft 
his Authority. Majeſty was once as unknown to our 
Conftitution, as ProteFor. The Kings of England were 
ſtyled Lords of Ireland; yet as Lords, their Acts were 
valid; and when Henry VIII. took the Title of King, 


unknown to the Conſtitution of Ireland, were his Laws 


after- 


INTRODUCTION. 


afterward Null ab Origine? The Doctor is tow judicious to 
inſiſt on this Pretence for nulling the Acts of Oliver: If 
he had taken the Style of King, as he actually exercisd 
the Office, his Authority and Right would have been 
till the ſame: The Uſurping of a Word would not have 
made Legal all his:ottier Ufurpations ; and it is morally: - 
certain, that if he had taken the Style of King, the Na- 
tion would not have acknowledg d his Right to make 
Laws ; and that after the —— they would as 
ſunk of ' themſelves, as the Laws of an Uſirper.” 51A 

Tue third Reaſon is, That thoſe only-have * acs' 
knowleds 'd for Kings for the Time being, obs have been plac d 
in the Thrins by. the States of tbe Realm, and recogniz d by 
Parliament; — —ę—e— Caen of the Thres 
Eſtates; Two of the Three Eſtatet, the Lords. Spiritual and 
Tem poral, had long before laid aide; and it "was no bet- 
ter 4 0h 'a Mock-R are dai of 4 T Third E fate, that made 
him Protector. To this it may be anſwer d. 

Firſt, as before, That Olivers Laws were Null, not 
becauſe he was not advanc d and recogniz'd by the States, 
but chiefly, becauſe his Uſurpation was oppoſite to tlie 
undoubted Right of the Lawful Heir. The Doctors 
three Reaſons are but one in Reality, (T itle excepted, ): 
and one Reply is ſuthcient to confute them. 

Secondly, There is no Law which declares, that Kings 
for the Ea being muſt be neceſſatily plac d in the Thrane, 
and recogniz i by Parliament. The Eleventh of Henry VII. 
makes no Mention of that Neceffity.; but ſuppoſes only 
in general, that Allegiance is due to the King for the 
Time being: The Words themſelves imply only his 
Exiſtence, not the Moral Cauſes, or Effects of it. And 
the Doctor hath cited no Aubry of Law, nor pro- 
duced any Reaſon to juſtify or ſupport his Aſſertion: On 
the contrary tis notorious, that the Kings of England 
have Regal Authority, before a Parliament is called: 
Their Authority therefore 1 is not che Frodutt or Effect of: 
Parliament. HDA un 

Thirilly, Moſt of the Doctor's Kings i in Fit need 
Kings in * for ſome time, before the Recognition of 
the Three Eſtates: It cannot be Pror d, That the Three 
Eſtates did conſtitute a Parliament, before the Middle 
or End of the Reign of Henry III. Henry V. Henry VI. 
Richard IH. Henry 5 II. were — in being, and exercis d 


Regal 
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Regal Authority, before! their Parliaments met: Thus 
Nine of the Doctors K ings de Fado were vot-placd.mn the 
Throne by tht' States. Edward III. was ſet up by an AG 

ſembly, call d and pack d by an infamous Adultereſs, 
when the King her Husband was in Priſon. Richard II. 
was alſo in Priſon, aro the ry AF in his 
Name, depos d him, and ſet up Henry I. Iis well 
mu Caput, Principiur, ( Finit Porliamenti : 

Aud the Doctor may pleaſe to reſolve us, whether an 

Aſſembly is free, when the Head is impriſon d? and 

whether perfect Freedom is not neceſſary to a lawful 


Fpurtbly, Since Acts done without a Lawful Power, are 
Null ab Crigint; the Doctor muſt allow, as he does, that 
the Three Eſtates haue a Lawful Power to places King on 
the Throne, as well as to recognize him, when he is plac d: 
For if they have no ſuch Power, their Placing a King is 
nothing; and cannot give Authority, which they have 
not. The Doctor underſtands not this of Placing Kings 
on the; Throne, who have an Hereditary Right; but of 
1 Kitgs, who have it not: And then the neceſſary Con- 
. ſequence is, that the States have a Lawful Power of de- 
41 poſing Rightful Kings, to ſet up Kings de Faffo ; for they 
cannot place the one, without diſplacing the other. Thus 
one Parliament ſet up Edward III. by depofing his Fa- 
ther; and another, Henry IV. by depofing © Richard. 
Theſe two Powers ba re been always join 'd in Fact, 
Dethroning, and Advancing ; and if the Doctor will main- 
tain, that the Three Eftates have a Power to depoſe 
Lawful Kings, he may affirm it frankly ; and he will 
find/juſt as many Acts and Precedents for his Depoſitions, 
as for his Promotions : Hut if he will maintain, that the 
Yates have a Lawful Power to place a King on the Throne; 
hut nat to depoſe a Lawful King; he will maintain (with 
Submuſſian be it ſaid)! a manifeſt Contradition : For if 
the Depoſition of a Lawful King, 


for want of Moral 
Power, is Unlawful and Null; he remains, as he was, a 

Lawful King, endu d with Lauful Authority; but he 

| hath no Authority, and is not Lawful, if another King 

L is Lawfully plac'd on the Throne by the States, and in- 
A velted with Lawful 


| ity: To create one King, is to 
| | deſtroy the. other: Therefore they who have not a 


Power of Deſftroying,: have none of Creating; and if. 
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create. the produce 
2 the Boden ing they: Es — 
poſſeſs d, was Actually and Lawfolly King, becauſe there 


was no Rig in Poſſeſſion ugainſt him. Does he think Ki 
Chorles would have q uitted the Regal Title, if Olzer ha 
aſſum'd it? Beit (6; but fuppoſt ih States couret'd had 
recagnizd Oliver; King an that Iuſtant, in tlie Doctoc o 
ion, he would have hadi Regal Adthorith; amd 
= Chiles would-bive been deprived of it. bt how 


he have loſt it in an Tnſtart?? By the States Au- 


tho of d him; of atlvamcing and rec 
— 1 EN let the Doctor himſalf 5 — 
to confider well the Caſe, and give a toltrable Reſulu⸗ 
tion of it. Tis this; One Werk the States depbfvs Law: 
ful King; the next they place Another on the Throne ; 
the third they recognize him: The Difficolty? is; how 
have the fame States. a Lawful Power to recogn 
romote, if they have none to depoſe ? Tis In vain td 
Hine uiſn without a Difference; it ſeems abfard to make 
the fame Power Null when it pulls down, and, when it 
ſets up, Valid. Refiftance, Depofition, Pr . 
cognition begin, advance, and finiſh Revolution 
ſent of the States and People legitimate Al or Nothing 


The proper 
to begin with the firſt Acts; to examine whether Ref 


ſtance and are lawful; then to conſider, whe» 
ther Subjects (ſuch are the Three Eſtates) have a Moral 
Power, by their own Conſent, to diſcharge themſelves 
from their Allegiance to one King, and to give Regal 
Authority to another: If their Conſent abfolves them; 
they have a Lawful Power of 3 if not, theit 
Conſent is unlawful, and void; and hath: rh 
ration : It can neither deprire one King of N 
, nor confert it on another. 

Fifebly, Since the Law hath declared, At 
bath, nor either of the Houſes of P bar a Legiſla- 
tive Power, without the Ning; it is hard to underſtand, 
how: the Fhree/Eftates can give a Legiſlative Authority; 
which: they have not, o a King, whothath ĩt not; and 
that their 
giver, and become a Law to allthe' — by laying 
the Obligation of Allegiance on them. Hitharto N- 


Way therefore of reſolving Difficulties, is 
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which is no Lau, cam make à Laws - 


have bern perſuatiedy: that the Effect can — i 


Power, 
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Power, than the Cauſe; and that none can give that, 


"O17 
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Sith, Whereas Sovereignty is deny d to Over, bez 


dale, 


catiſe he had not the Conſent of the Three Eſtate of the 
Realm; this may raiſe another Difficulty : For if one 
of the Eſtates is excluded, (as in Neighbouring King- 
dom) then it feems, iri the Doctor's Opinion, iat a King 
ſo made hath in that Kingdom no Right to Sovereign- 
ty, andl is not truly a: King for the Time being: The Con- 
ſtitution, as to the Three: Eſtates, in both Kingdoms, 
was the ſame; and it is hard to find a Reaſon, why if 
one Eſtate is lawfully excluded, fo ma not another; 
the Temporal, as the Spiritual Peers; for both have 
the ſame Right by the Conſtitution; and if Two of the 
Three may be excluded, ſa a Part of the Third, and fo 
another. Part, till the Three Eſtates are brought to a 


Rump, which may be alſo leſſen d, and at length whol- 


ly excluded; and ſo this Tail of a Diſtinction, by 
plucking out all the Hairs, will be reduced to nothing. 
Seventhly, Tho' Oliver had not the Conſent of the 
Three Eſtates Lawfully aſſembled, yet all the Eftates, and 
the whole Body of the Kingdom liv d quietly and peace- 
ably. under him; paid him Taxes; receiv'd ſuſtice and 
Protection from him. He affirmed in a Speech to his 
firſt Parliament, That the Army, the City of London, 
all the Judges, Sheriffs, and Juſtices of Peace, the 
Grand Juries of ſeveral. Counties, nay all the People of 
England had own'd him. The Majority of the Knights, 
Citizens, and Burgeſſes, elected by the People in his 
two Parliaments, fign'd a Recognition of him: His 
Eſtabliſhment was ſo notorious, that all the Princes and 
States of Europe acknowledged him by Ambaſſadors. 
What follows? If the main diffuſive Body of the People 
of England own'd him; this is ſurely.equivalent.to any 


Recognition of the Body Repreſentative, or of the Three 
Eſtates; and the Whole being greater than a Part, the 


Authority of the Whole is greater in Proportion: The 
Conſent of a whole People is of: greater Value, than the 
Conſent of a Senate. But it cannot be deny d, that it 
conferrs 'at- leaſt as much Authority, according to the 
Law of Nature, and the Practice of Nations; and tlie 
Law of England, as is (aid, hath no where declar d, That 
the Conſent of Parliament can make Nings for the Tims 


05 | being, 
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being, orthat in King-Making the Repreſenters have more 
Authority, than the Body repreſented. | 


 Eighthly, The Doctor himſelf, who excludes Oliver, 


becauſe he had not the Conſent of the Three Eſtates, 
' hath employ d two Chapters in his View, and as many 


in his Defence, to prove, that Subjection is que to Sove- 


reign Power in Poſſeſſion, by our Saviour's Deciſion a- 
bout Tribute, and by the great End and Deſign of Go- 


vernment. He faith, that our Loo doth determine the Defence, p. 
Lawfulneſs of Subjection to the Roman Emperor, for this ne '* 


Reaſon ; namely, that he was in Poſſeſſian of the Government. 
Subjection here muſt ſignify the whole Duty of a Subject 
to a Sovereign; or it ſignifies Nothing in this Diſpute : 
And thus had Oliver a good Title to it; for he coin d 
Money, and was as much in Poſſeſſion of Sovereignty in 
Britain, as in Rome Tiberius. And King Charles. in Exile 


could not afford the Subjects of 4 201 2 1 7 ws Benefits of — P. 
" them, nor bis I. 


Government ; he could neither defend himſel 
Right to govern them. The Subjects therefore, according 
to the Doctor, were diſcharg d from their Allegiance to 
the King who could not, and were bound to pay it to 


the Protector, who could, and did protect them. And 


if this is agreeable to the great End and Deſign of Govern- 
ment, it is agreeable to the Law of Nature. Suppoſe 
then, that Allegiance was not due to Cromwell by the 
Law of England; it was due by the Will of Gop, Natu- 
ral and Reveal'd; by the Command of CRRIST, and 
the Laws of Nature; Laws ſuperiour to the Law of 


England. If the Eternal Word hath ſpoken and decided, 


what Need of conſulting the Oracles of Engliſh Law ? 
If the Law Eternal of all Government requires Alle- 
giance to Poſſeſſors, what Need of the Three Eſtates to 
Authorize it ? Poſſeſſion alone ſuffices; and according 
to the Doctor, Allegiance was due to Cromwell, for this one 
Reaſon ; namely, that he was in Poſſeſſion of the Government. 
Tuus it appears, that the Doctor, againſt his own 
Reaſons, gives Cromwell a Right to Subjection; and it 
appears not, that his Three Reaſons have diſparch d him: 
His Uſurpation is ſtill in full Force againſt the Doctor's 
Syſtem, and evidently refutes it; for if it requires Al- 
legiance to Cromwell, to every one that gains Poſſeſfion; 
it muſt be confeſſed, that the Royaliſts, who adher'd/ to 
the King againſt Oliver, W againſt the Ordi- 


nance 
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nance of Go o, were Tranſgreſſors of the Law of Na- 
ture, and the Command of CHRIST; and that there 


never was, nor can be any Uſurpation; for that implies 


Poſſeffion, which, according to the Doctor, is a Divine 
Right to Government. | | 
Bur the true State of the Controverſy between the 
Doctor and his Adverfaries, is, whether the Kingdom 
of England be, of Right, Hereditary? or, whether it be- 
longs, of Right, to every one, who gets Poſſeſſion? whe- 
ther the Kingdom appertains to Lawful Heirs, or Actual Poſ- 


| ſeſſors? The Diſtinction between Poſſeſſors 1 — orce, 
ſtory ; 


and by Conſent, hath no Ground in Fact and 

for all Poſſeſſors, not Hereditary, have been always ſet 
up by Force ; Conſent of States and People hath follow- 
ed; and it is morally impoſſible, it ſhould be otherwiſe : 
They who promote, aid, or gain by a Revolution, will 
conſent willing] 55 and all others by Neceſſity; tho in 
all Invaſions of Sovereignty in England, the Majority of 
the Nation hath been againſt them; yet the Leſs Party 
being ſtronger by the Poſſeſſion of Power, hath fore d 


the Conſent of the Greater. Conſent therefore is the Ef- 


© fe, not the Cauſe of Poſſeſſion; which cannot be made 


Preface to 
Defence, p. d. 


Morally Good by the Evil it produces; nor ceaſe to be 
Evil, as Iong as it is Invaſion of the Undoubted Right of 
the Lawful Heir. The only Queſtion therefore is, 
Whether Inheritance, or Poſſeſſion, is by the Conſtitution 
the true Right to the Engliſi Monarchy ? | 

*'T 1s true, the Doctor acknowledges in plain Words, 
That the Crown is Hereditary ; and he denies it to be 
Elective: But what Kind of Inheritance can he mean 
conſiſtently with himſelf? | 

Firſt, He aſſerts, that the Inheritance may be limited by 
Parliament. This I will not diſpute; but it follows, 


that it is an Inheritance which may be taken from one, 


given to another, as often as the Parliament pleaſes; 
which ſeems to be an Inheritance very different from 
what 1s uſually underſtood by Hereditary Monarchy; 


for it is truly Elective, fince the Parliament chooſes, or 
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| Secondly, He maintains farther, That a King plac'd on Dq g 107 
the T hrone by the States of the Realm, is a True and Lawful 1 
King for the Time being. He requires not, that his King 
ſhould be of the Royal Family; he plamly declares, . = 
That if Cromwell had had, what he had not, the Conſent of Dq. p. 104: 
the Three Eſtates, he would have been, what he was not (a), a (4) The Pe- 
King for the Time being, with Legiſlative Power. Thus 1. hee 
me Two Houſes, without a King, can chooſe to this He- v , 
reditary Kingdom, and place on the Throne what Perfon Ditowfenth 
they pleaſe, Richard Rich, Oliver Cromwell, or one of any Rb ie & 
other Family. | | = 19 


Thirdly, He affirms, (b) That either Queen Mary, or — 
Queen Elizabeth, one or both, were Illegitimate, and yet depeſe him, 
had a Lawful Title. But (e) a Baſtard is of Blood to none 24,94. 
in Law, Nullius Filius, and therefore cannot Inherit. Thus, Rich g. 

according to the Doctor, this Hereditary Crown is the fence, f. 5 
Lawful Inheritance of thoſe, who in Law have no Fa- (4) &. Herb. 
ther, and therefore cannot Inherit. Capt, 
 Fourthly, He affirms farther, That it is our Saviours 
Doctrine, that Subjection is due to Poſſeſſion, and by $2.4. (wort 
the Law of Nature to Protection: The Heredita * 
Kingdom may therefore be Rightfully enjoy'd by a 
Commonwealth, a Rump, a Committee of Caſety or | 
any other Power, that can get Poſſeſſion, and afford 
Protection. Such is the Doctor's Hereditary Crown ; 
if we collect his ſcatter'd Limitations, tis an Inheri- 
tance ſubject to perpetual Election of a King and Par- 
liament, of the Iwo Houſes alone; it may go to any 
Family, to no Heirs, to a Commonwealth, to any 
Power whatſoever. 

TRE Doctor, in his Views, could not avoid ſeeing evi- 
dent Proofs, that the Crown of England was Hereditary ; 
therefore he acknowledg'd it Verbally, and deny'd it 
Really, as utterly deſtructive to his Syſtem of Poſſeſ- 
fion. He may underſtand Words as he pleaſes : But all 
other Writers of all Nations, and the Generality of all 
Men, underſtand by an Hereditary Crown, a Monarchy 
entaiF'd on one Family, and deſcending ſucceſſroely to the Li- 
neal Hirt \of it. Such are the Monarchies of France, 
Spain, Portugal, Sweden, Denmark, Hungary, and all o- 
ther Hereditary Dominions in the World; ſuch is the 
Engliſo Monarchy, govern'd ſucceffively above Nine 
Hundred Years by the ſame Royal Family, which (faith 

| a great 
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Sumer, a great Author) believe hath the Advantage, in Point of 


ä 


Antiquity, above any other in Europe, and, as far as we know, 
in the World. But if the moſt ancient Hereditary Family 
in the World, hath not a true Right of Inheritance; if 


| Preſcription of Nine Hundred Years is Nothing againſt 


new Poſſeſſors; there is ſurely no Right to Government 
at all, nor any true Right of Inheritance, Publick or 
Private; but every thing is every Man's; and Right, 
Preſcription, Property, are Sounds without Significa- 
tion. | l 
Bor there have been many Interruptions in this Li- 
neal Succeſſion; ſome of them were made by the Ceſſion 
of the next Heir; others by Teſtaments, which were 
thought to give a Lawful Right; others by Conqueſt; 
and others by a falſe Pretence of Inheritance: But Right 
hath been always pretended ; and all notorious Violations 
of Right were condemn'd at the Time by all good Men, 
and rejected after by the whole Nation; which hath al- 
ways reſtor d the Rightful Heirs, as ſoon as it could 
ſhake off the Yoke of Conquerors and Intruders. The 
Species of Things is determin'd by their conſtant Na- 
ture, not by accidental Changes, how frequent ſoever : 
There have been many Changes in the Succeſſion of 
England: Armies have ſet up Kings, who had no Right 
of Inheritance; Parliaments have confirm'd them; other 
Armies have dethron'd ; other Parliaments have attaint- 
ed them: and have declared the Entails of Parliaments 
Null. There have been divers Temporary Conſtitutions, 
if ſo they may be call'd ; as the Conſtitution of Con- 
queſt, of Kings by Election, of Sovereignty in the Two 
Houſes, of a Commonwealth, and laftly, of Prote- 
Qors ; every Power in Poſſeſſion hath been the Conſti- 
tution. But the Seeds of theſe Conſtitutions fell upon a 
Rock ; forthwith they ſprung up and flouriſh'd ; but be- 
cauſe they had not Root, they wither'd away; none of 
them liv'd ſo long, as to gain the Title of Preſcription ; 
one or two grew up to Maturity, and died; the reſt pe- 
riſhd in their Infancy. The Tree of Hereditary Right 
hath been ſeveral Times cut-down to the Ground ; but 
the Stump of the Roots in the Earth hath grown up again, 
and hath reached unto Heaven. The Kingdom hath been 
ſure, and the Nation hath been convinc d, that the Hea- 
wvens do rule, | £ OE 
AFTER 


ment was quietly: ſettled under Henry I; all the 


INTRODUETION . H. 


Artes the Norman Conqueſt, when the Govern⸗ 


Men of the Kingdom bound themſelves by Oath, to 
the Succeſſion of "Maud his only Heir, to whom glane- (as 
a good Hiſtorian affirms) the Lawful Succeſſhon was due Malin: .. - 
ber Grandfather, Uncle, and Father, all Kings; arid from Hiſt. Novel. 
her Mother's Race for many Ages paſt, By her Right de- Ga er te 
ceeded Henry II. her Ns, from whom all the Royal Fa- — 
mily is deſcended; and He and all his Succeſſors, 7 « 
above Five. Hundred and Fifty Years, have 'en rare Np Fo] ang 
claim d the Crown by Hereditary Right; even thoſe who — 
had it not, did claim it; as as Fob, Henry IV, 9 II. nee mult 
Hen VII: which ſeems an evident Prof, that our Con- i feclis 
ſtitution is Inheritance. In Morality tis thought a good 
Proof of the Natural Diſtinction between Night and 
Wrong, that the Worſt of Men pretend to Juice, and 
would preferr Right, if by it they could compaſs their 
Defires : There have been often petitors in Poland, 
about the Right to the Kingdom; All k have claim d by 
Election: The Conſtitution of Poland i is therefore Ele- 
tive. The Kings of who — not Hereditary 
Right, have claim d it for many never ys ary 
King in England, who molds on not r 
tary Right to all other Titles; the Coen of Eng- 
land is therefore Hereditary But if Poſſeſſion is Right; 
Birthright, and all other Rights are Songs and Fa- 


_ a 


Bur if Peſoriptica of Nine Centuries, if the conti- 
nual Claim of Five Hundred and Fifty Year be nothing; 
what other Proof can be found more convincing? Theſe 
Titles are indiſputable in all other Hereditary Domi- 
nions; and a hard Undertaking it is, to — thoſe, 
who will not be perſuaded. — reaſonable Men 
may bear it, if Attempt is 8 A 
Novel Law, and a Modern Conſtitution. 

AlL Hereditary Titles, that were ever Receiv ivd in 
this Iſland, — in the Perſon of King James 1. 
The Three Eſtates in Parliament acknowletiging this to 42 1 1. 
be an im 2 Bleſſing, with the Sacri- a Ie, 
1 e e and hearty Thanks to Almigbty Go p, « 1. 

of | their Flearts, with this and -much 
— they untly 59 ge the King's Indubi- _ 


* 


\ 


- {MN T.RODUCEF ION. 
table Right, and their on moſt conſtant... Fog. and Obe 
diener to his: Mayſty, and his Royal: Progeny. le 

Tux v declare, That inmedintely on the Dereaſe of 
Queen Elizabeth, bh, he prion of Engin did de- 
ſeend'to his Majeſty: 830 TIA 

Tu r acknowledge, That his Right, to the Crown 
I 163 is Inherent Bathri bright, and Lamful Succeſſion, as being Line- 

= ly; and L ee ie Re 971.10 Blood 

Royal of this Realm. 

To this 7 they fairbfuly ſubmit, 4 oblige them- 
© - ſelves,© their Heirs, and Poſterities for ever, the laft 
| — of their Bal, (heirs own, and all their Heirs for 
ever) be 

Tun Neeb bis Majeſty to accept the 1 as the faſt 
Fruits, in the High Court of Parliament, of their Loyalty and 
Faith to his Mayſty, end to bis Royal Progeny, and Poſterity 

or ever, 

f Trey preface all this by affirming, That they are 

bounden thereunto by the Laws of Go p and Man. 

Jo put out of all Doubt the perpetual Obligation of 
this Law, in the Intention of the Legiſlators, they enact 
it, as a Memorial to all n among by Records of Par- 
Jiament for ever to endure. © - 

WT Law for the Declaration of Right can be 
found, in all the Codes and Pandects of the World, 
more 'expreſs, more full, and comprehenſive? How 
could they bind more ftrongly, themſelves to the King, 
their Heirs to his Heirs, their Poſterity to his Poſterity 
for ever? They make the Hereditary Right, and the 
Obligation of "4 Subjects to it, as far as they can, im- 
mutable, and eternal: They affirm, it is eftabliſh'd by 
Law Divine, and Humane: The Right to the Crown 1s 
not Poſſeſſion with or without Conſent”; it deſcended to 
King James before Poſſeſſion, at the Hiftant"the Queen 
tied: ſo it is to deſcend by this Law to lis Heirs for ever: 
The true Right is (not Poſſeſſion, but) Inherent Bicthoight, 
Lineal Sucteſſion. Other Peiſons were then ; living, 


of the Royal Fatnily ; but the Neat is declar d to be the 


Sole Heir: The 22 appropriated to ther. Nezt 


Hieirs of the Royal Family for ever: The Three Eſtates 


— — Eoyalty to the King ng, and this. Heirs 


by: AT Deſcent; "theyy debart \themſelves:arid their 
| Poſterity ty 


* 
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Poſterity from paying it to Others: . 
Blood, the "Up Dry ad al 1. gt 
rs, ro maintain t againſt all Op- 
poſers: And to this Eternal, 19 7 5 J by the 
1 f Cop and, Man... The ows and Ads of Fa- 
are ſpppos d. ta bind their Poſterity; The Three 
s preſume, they avg» Power © Bd This; 

That the Court of Par- % 


fame Gene i fe 


the Realm ; The Politic Body 
1s, ame. Now as it was then! and every Member of | 
it bath in Effect made the ſame Recoggi ition ; ſo that this 
2, till che Society hath. revok'd it willy, lays the 
me Obligation on every Member 'f the ey, as if 
1 5 BY or Fu King of thi Lv 
94 0 mage wWi is 
1 E. Pa ; the whole Nation obliges it 
therein to the. — of this Family for ever; if be- 
Ac of Recognition there were Diſputes about 


ys Succeſſion, here they are ended: 
this IEEE there cannot be any reaſonable Diſpute 


whom the rus Duty of Allegiance is due, by all iy * ir Hen. 3 
ſon, and good Conſcience ; for here it is declared, That the 
Three Eftates, and all the Realm, are bound by the Laws 

Go Dan Man, to pay it to the Lawful Heit in the 


er of Succeſſion. 
Ax p here it may be that the Right of 


remembred, 
laheritance, eſtabliſhed ſo fully in this Act of Recog- 
nition, is again more briefly, but as effeQually decla- | 
red in the Act of Charles I. wherein it is a 12 Car. 2 
in Oppoſition to all Uſurpations, That the Imperial pr 
Crown of theſe Realms, appertains by Juſt and Un- 
Right, to the King, and to his Heirs and Law- 
ful Succeffors. As the undoubted Right was in King 
Charles; ſo after. him in his Lawful Heirs: As the 
Crown ind by Law to him, when he was out 
of Poſſeſſion; ſo it nut be underſtood to belong to his 
Heirs. and L Lawful 8 ors, if they ſhould. be out of 
Poſſeſſion alfo. 1 & of King James, Birthright | | 
is declard to be By the perpetual Right, to. the Crown: 
In this u 48 of Charles II. it is affitm d to be the un- 
doubted, Right, even. when others are in Poſſeſſion. 
Neither of theſe Ads ave exprelly. repeal'd; and both to- 
a ſeem to make an impregnable Progf, that Heredi- 


foyer 


tary 
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hip wy tf ay Right to ne Ciown of 
Zaun the poſitive Dentin of Law, "hs 


tc objeRt the Pleadi renti 
i be the Sayings of 19 95 3 
emſelves in 


e te A ee nd reſol 
i 
rd Tar Twelve Judges, (#) the Rules 
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Chatcsll or 4 
| in Caſes of Crown, at cited us dn 
| Mo he = 5.0 les *. 1 — 1 2 
þ Poſtnati, hip! there never bath 15. nor big 21 160 K5 
ba 7 gn is affirin'd to be an. (þ GH alete 
== 5. 68. - And 9 wa is kale to be due, not to t 
| but to the King, even: nen he 


F driven out of his Kin dom. If Lawyers notwithſtznd- 
—_— will contradict the inciples of Law, the Right of 
cis Bacon, Deſcent, and Duty of Alleglance, can their e 
ws, Wi ittion deſtro) 8 The ings an and Sentiments of 
Lawyers mu judged of by Law which is the 
alegjiats Rule * oral and Civil Action; and if 
Law is not a clear Rule abdut the Riphe to Sovereign 
ky, uy Doo can have flo Determimation; the 
yers can neither indennify Men in . 
Waadt n nor Mee them from Danination i the 0. 
ther. 
Much lefs is this Controverſ nyo be e 
by Facts and Precedents, which, nent rank 
muſt be juſtified by 172 For Ae d ate fot Laws | 
fal, becauſe they are done and recorded © bit betauſe 
ey are Sfdebtale to Law: And it is ' certain, that 


(e) Ibid. or ron or 1. 
(9) 
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Injuſtice, publick and private, hath more Precedents, 
and fills Hiſtory more, than EE and Juſtice. Kin 

Stephen enjoy. 'd the Kingdom by Petjury, Fraud, 
Violence; Edward II. Was depend, and cruely mur- 
der d; Edward III. a Minor, was ſet on his Father's 


Throne before his Time ; ** Iv, 9 to his 
8, and his Cabos „de- 
Id murder d his a” . aſſumd his 


pos Richard III, befides many ether Hortible Mur- 
ders, kilrd the King and his Brother, and took their 
1 Henry „VII. fix d and unfix d the Succeſ⸗ 
as ſuited his Luft and Pledfure : A Parliament 
cl a Rebellion againſt the beſt of our Kings, by his 
, own 


x'd, and, Munder d 


1 05 


vine might have conſider d, what hath been often ur- 
ged, and ſeems unanſwerable; That Hnjuſt Poſſeſ- 
fion obliges to Repentance and Reſtitution : And that 
no Man can have a True Right to hat he is bound to 


Reftore ; nor can others be oblig d to Maintain him 


In it. -U Anal 

TAE Doctor, no doubt, had. read and confider'd 
The true and exact Hiſtory ef the Succeſſion. If that 
Hiſtory is not what it p s to be, the Doctor would 
have oblig'd the World by refuting it ; but if it be 
really true and exact, as it is generally eſteem'd to be; 


it is undoubtedly a full Refutation of the Doctor's 


Opinion: Here it hath been Attempted to prove, that 
his Opinion makes the moſt unjuſt Poſſeſſion (as was 


 Olizer's) rightful ; and deſtroys the Hereditary Right, 


ſo long Eftabliſh'd by the Conſtitution ; and if the 


Doctor hath not - ſufficiently guarded his Opinions 
againſt theſe Objections, they ſeem evidently to Over- 


throw it. | | 

Bur becauſe Books not particularly Anſwer d, are 
boaſted as Unanſwerable : And becauſe it may be 
of Service to the Publick, and to Truth itſelf, to 


vindicate our Law and Hiſtory from the Miſtakes | 


F of 


2 Dy. Bra 
Y, princed 
An. 1681. 
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is TINTRODUCFIOMN. 
| ff che Reverend Doctor, the Auther of the fe 
Work hath taken tlie Pains to follow him thro! 

his Labyrinth: And, to make the Way thro' it more 

eaſy, he hath examin d, in the Order of Time, all 

the Hiſtorical Facts produced by him; hath refuted 

his Arguments and Comments upon them, and recti- 

beſt Commendation of this Treatiſe is, to deſire the 
Reader impartially to examine it. 


: 


THE 


e 


5 = I 1 0 ; 


. „ N . 1 2 
| 3308+ - S511 / 
89 . 
dh 

0 
-t 


THE 


HEREDITARY RIGHT | 


k SIE » 


OF THE 


Crown of England 4 


ASSERTED, Se. 


an — Right thereby to be 
| 7 5 I — - nowledg'd and obey d as a Law. 
ul King ; that is, he manifeſtly af- 
That whoever: is King g 


Facto, is by Conſequence King de June too. And ig 
his firſt Chapter, E dig apr oye 


Doctrine, from the known Cuſtoms, and uninterruptad 
Practices; that is, from the Commn Lam: of the Realm. 
Let us now ſee, how he 
People of En gland (dan he) ach. 
Deaths of Fidelity to the Fhirteen . — 

queſt to King Henry VII. came to 
ditary Titles, as well\as 40 the |Siz\HeraditoryKins, bv 
reigned in that Period; and this fo uninerſally; that 4 don't 
know, tee are any Vn. Jurors tobe fd theſe Reine 
By Hereditary Kings, it is here evident, the Doctor 
means only ſuch, as held the Crown -by:iPrevnity of 
Blood; and conſequently by thoſp. hom he affutis to have 


bad o Hed Right we nem 
Pla 


Jubuotted and took 


f ib, bes 
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manages his Argument. Ie 


placed themſelves in tlie Throne, when others, who 
ad a nearer Relation to it by Deſcent; were living. 
But the Doctor ſhould have known, that the Word 
Hereditary had a different Signification, than what he 
| has affign'd to it, in our Ancient Writings: For il. 
4) See bis liam the Conqueror (a) ſtyles himſelf King Edward's Heir; 
Dr. Hickes,” and calls the Crown of England his Inheritance : And his 
Diet. Epil. Son King Henry I. (b)affirms, That his Fathier'ſucceedetl 
Fa) See bis by Right of Inheritance ; and the ſame Aſſertion may be 
Gore is met with in (e) Guil. Picravienſis, and (d) Ordericus Vitalis. 
NwecenEad- Why therefore mult the Conqueror be expunged out of the 
e. Lift of Hereditary Kings, when there is ſo good Autho- 
| G L. 2.p. fity to keep him in? Surely He very well knew, as did 
* b Hiſtorians cited upon this Occaſion, that he was not 
the next of Kin to King Edward; and yet we ſee, they 

did not think it an Abſurdity to maintain his Hereditary 

Title: Nor certainly is the Doctor ignorant, that 

many of his Friends have lately taken it very ill, that 

the Word Hereditary ſhould be appropriated only to ſuch, 

as ſucceed by Proximity of Blood... The Truth is, a Sue- 

ceſſor by Will is am Herr in the Language of the Civil 

Law ;- and therefore William the Conqueror, claiming by 

the Teſtament of King Edward, might juſtly be ſaid to 

have at Hereditary Title: But this is a Point I ſhall not 

much contend for; and therefore if the Doctor thinks 

fit to inſiſt upon it, I am willing to allow him his Ca- 
talogue of Non-Hereditary Kings, in the Senſe he is 
pleaſed to underſtand that E n: But then he muſt 

pardon me, if I think tiris Conceſſion will do him no 

nanner of Service. For it is here proper to remember, 

E what the Doctor tllought fit for his Purpoſe to acknow- 
O. 21. ledge in his e) Defehce;; That the Queſtion between him 
and his Adverfaties; is about the Diry of Subjects, whether 

they are to pay their Alegiance tu all Princes, that can fix 
thechſelves in the\ Throne, or. Unly to thoſe, who are 

Lawful Kings, independently of: their Poſſeſſion. The 

firſt they deny; and the latter only they think capable of 

a Defence: But ſurely they do not allow it to be a juſt 
Uonſequence from this Poſition, That they muſt never 

ſubmit to Princes,whoſe Titles are not ſupported by Pris- 

rityef Binb, or Neavrieſs of Bla; hich yet che Doctor 
takes for granted, and builds vpon, as att-uncagteſted 
orf 2 . —_— 


Crown of England aſſerted, &c. 
Principle throughout this whole Controverſy. Lit 
Leave therefore to ſay, that he has very inauſpi- 
ciouſly, at the Entrance of his Diſcourſe, miſtaken 
true State of the Queſtion ; for inſtead of proving; that 
the People of England have all along own'd the Adthori- 
ty of Princes, who had no other Title, but what they 
Geried barely from Foſſeſſion; which was his only pro- 
per and neceſſary Buſineſs; he has been pleaſed to amuſe 
his Reader with an Aſſertion, (the Truth of which wWẽus 
never yet called in Queſtion) That many of our Kings 
fince the Conqueſt, were generally eſteemed Rigbeful 
Succeſſors, tho they were not the next Heirs, by Blood, to. 
the Cen... 0. Ae tan 297 vun 

Ivo Op explain myſelf a little more particularly 
upon this Article; becauſe I find it has been thought of 
Moment by the Friends to the Doctor's Hypotheſis. He 
is pleaſed to affirm, That the People of England always 
ſubmitted and took Oaths of Fidelity to the Thirteen Kings, 
who, from the Conqueſt to Henry VII. came to the Throne 
without Hereditary Titles; that is, who were not Heirs 
by immediate Deſcent to the Crown; and from thence 
he draws this Conclufion, That whoever is in the 
Throne, has, for that ſole, Reaſon, though he ſhould 
be deſtitute of all other Pleas and Pretences, a ſufficient 
Right to the Obedience of the Subjects. But ſurely 
this Conſequence cannot poſhbly be admitted; unleſs it 
is alſo evident, that where a Title by Birth is wanting, 
that Defe& can no otherwiſe be ſupplied, but by Poſeſ- 
fron: For if it ſhould appear, that much better Reaſons 
may be affign'd for this Obedience, which was paid to 
the Doctor's Non-Hereditary Kings; he will then be 
forced to confeſs, that his Argument has fallen ſhort 
of his Purpoſe. I would therefore intreat him to conſi- 
der, Firſt, Whether in this Hereditary —_— of Eng- 
land, there was not anciently a Power in the Crown, to 
interrupt and limit the Lineal Succeſſion, by the Exclu- 
ſion of the Right Heir. Secondly, Whether the Conſent 
and Ceſſion of the Rightful Heirs, are not ſufficient to 
convey a Right to Princes, who wanted a Title by. . 
Proximity of Blood. And then, Thirdly, Whether it is 
not poſſible, that the general Submiſhon and Obedience, 
which was paid to ſeveral of thoſe Thirteen Kings, who 


are ſaid by the Doctor to have had no Hereditary 
3 e Right, 


= - 
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el De e, Whether in. this een dle of 

England, there was not aneiently a Power in the Crown, 

ta interrupt the Lineal gucceſſion, by the Excluſion of 
the Right Heir? The DoGor makes no Queſtion, but 
this has been an undoubted Part of the Prerogative of 
our Modern Kings, with the Conſent of Parliament ; 
and aſſures us, (f) it was a Doctrine univerſally admitted 


hy all Parties io Henry VIIIs, and Queen "Elagatets 


Reigns. Now I look upon this as a good Ground for 
Preſumptien, that their — had the ſame Autho- 
rity; for there is Reaſon to believe, that whatever con- 


| fderable Branches of Sovereignty have been exereis d by 


Princes in theſe latter and declining Ages of the Mo- 
narchy, were as amply at leaſt, if not in a more emi- 
nent ee, enjoy d by their Royal Progenitors. But 1 
need not rely upon Conjeures, when it appears from 
the Teſtimony * our Hiſtorians, that it was the uſual 
Cuſtom, i. e. the Common Law, in the Times nearer 
the Conqueſt, for our Kings to diſpoſe of their Crow 

as they thought fit, without regard to Proximity 

Blood:; and, their Method of doing this, was by their 
Lat Wills and Teſtaments. ( O Dr, Brady has by ſe- 
veral Inſtances. ſhew'd, that this is no ground leſs Opi- 


nion; but if 1 miſtake not, he has omitted an Authori- 


ty, by no means to be forgotten upon this Occaſion: It 
is a Faſſage in Guil. Piffavienſss, (who had been Chaplain 


to the Conqueror, and is mention d by Guil. Gemmeticen- 


fes, and Ordericus Vitalis, as a Perſon of undoubted Cre-. 
dit) i in which he () tells us, That upon the Congueror : 
Landing, Harold ſent a Meſſenger to him, to inform 


him, that King Edward the Confellor, at the Time ef bis. 


2 See his Defence, p way udd Rex Edwardus te Anglici 
Hiſtory of Lein l Re — fore, pridem . | 
3 th > nds ipſe in Normania de hac 
—.— 7 in quo Regnum diviſit Sycceffione Securitatem tibi my 
inter Ethelbaldum & _— Fi- Novit autem jure ſuum eſſt R 
2 W. Malmsbur. de geſt. Reg. — — 
2 . 2 EI Tunc juſſu a Part, in extremis illius, fibi conceſſum. Ete. 
A elſtanus in Regem a ac- nim ab eo Tempore, quo B. Auguſtinus 
— Idem ibid. L 2 c in hanc venit Negionem, communem 
(6) Guil. Pictayienſis, p. — 7 gentis hujus fuiſſe conſuetudinem, Do- 
why og” Fn. to the Con- rationem, quam in ultimo fine. foo quis 
a Hæc tibi Rex Harol- fecerit, eam ratam haberi. Quapropter 
Tertam ejus ingreſſus es, qui 6du- _ de Terri * ſui cum Tuis te regred? . 
ch, qui temeritate neſtit. Niewinit poſſulat, ee ; 
Death, 


Crown of En gland afferred;&c. 


Death, - bequeathed bis Crown to him; and therefare whatever 


Caim the: Duke of Normandy pretended to it, it could bt of 
no Autbarity.; becauſe it had been: the conſtant Praftice in 


England, ever fince. the Coming hither of S. Auguſtine, that 
Danations made at the Paint Death were always held good 
and valid. From whence it is evident, thang this Power 
of the Crawn was univerſally (i) acknowledg d in thafe 
Days ; fince the Claims of both Harold and the or 


were founded upon it; and the Diſpute between them 


was only, which Donation of King Edward ſhould bave the 
Preference, without call u. in Queſtion his Authority to 
make them. 


I zRocEtD now to the Second Query I would re- 


commend to the Doctor's Confideration ; and that is, 
Whether the Conſent and Ceſſion of the Rightful Heirs, 
are not ſufficient to convey a Right to Princes, wha be- 
fore had no Hereditary Title? This I take to be a Point 


which the Doctor will not be forward to diſpute; 10 ; 


for it was never yet doubted, but Princes might part 
with their Rights, as well as common Subjects; and pre- 
ferr a private Life, before the Burden of a Crown. And 
when ſuch Reſignations have been made openly, and the 
Subjects have had reaſon to believe them free, and hond 


fide, whether by direct and expreſs Terms, or b Actions, 


which ſufficiently implied them; the Paſſaſar of the 
Throne, who is next in Blood, does then certainly ac- 
quire a Power and Authority, which ſufficiently julti- 
hes all his Acts of Government. It is true, by the Judg- 
ment given in the Houſe of Peers upon the Claim of 
Richard Duke of Tork, it was declared, That the Reſig - 
nations, without Conſent of Parliament, did not oblige 
the Makers of them; but this ſeems to have been the 
firſt Fime, when this Doctrine was publickly eſta- 
bliſhd ; and therefore in all former Surrenders by the 
Right Heirs, it does not appear, that their Validity was 


ever queſtiond, though they were not nge in the 


great Council of the Kingdom. 
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The Hereditary Right of th 
An thus I have made my Way to the nent Que- 
ry Iwould propoſe to the Doctor; and that is, Whether 


it is not poſſible, that the general Submiſſion and Obe- 


dience, which was paid to ſeveral of thoſe Thirteen 
Kings, who are ſaid to have had no Hereditary Right, 


might be wholly occaſioned by theſe Motives and Prin- 


ciples? I am at preſent only concern d for à bare Poſ- 
fibility of the Influence of thoſe Reaſons in the Caſes 
in Queſtion ; becauſe when once that is allowed, the 
Doctor's Conſtitution will ſtill remain to be proved; and 
conſequently we are not advanced one Step in our Diſco- 
veries of the mighty Virtue and Efficacy, which attends 


the Poſſeſſion of a Throne; tho' we ſhould grant him all 


his Liſt of Non: Hereditary Kings, for which he fo earneſt- 
ly contends. But tho'I might content myſelf with re- 
ferring this Matter to the Doctor's farther Confideration ; 
and wait for better Reaſons, than he has yet produced 
for the Support of his Aſſertion; I ſhall in the mean 
while endeavour to ſatisfy him, that the Conqueror, and 
ſome of his Succeſſots, did not depend wholly upon their 
Poſſeſſion for their Title; but had both thoſe Pleas on 
their fide, which I juſt now mentioned ; viz. The No- 
mination of their Lawful Predeceſſors, and the Conſent 
of the next Heirs ; and if theſe were good Reaſons, up- 
on which-a Claim to the Crown might be founded ; 
they were certainly ſufficient to juſtify the Subjects in 
paying them their Allegiance. I 
| I'Bz61N with William the Conqueror; and ſhall pre- 
ſume to affirm, That he was a Lawful King; Firſt, Be- 
cauſe King Edward the Confeſſor had appointed him his 
Succeſſor, which in thoſe Days was thought a Legal 


May of diſpoſing of the Inheritance of the Crown, as I 


have already ſnewed. For the Truth of this Aſſertion 
I have all imaginable Aſſurance; fince it is unanimouſly 
atteſted by all the Writers, who flouriſh'd in,-or near the 
Conqueror's Reign. (I) Guil. Pictavienſis tells us, That 


King Edward loved the Duke of Normandy as his Son, 


and did not only declare him his Heir, but obliged Ha- 


 rold to ſwear to his Succeſſion. Ingulfus (who had been 


(1) Guil. Piftavienſis, p. 191. R Ed- mento confirmaturum Haroldum deſti- 
navit, c. Et vide p. 181, 191, 200, 


1 * % % 


ſuum ſtatuit, quem loco Germani aut 205. 


Prolis adamabat; & ergo fidem Sacra- 


Secre- 


Crown. of England aſſerted, &c. 
Secretrary (m) to the Conqueror in Normandy, and was 
afterwards in great Favour with him in England) in- 
forms us, (n) That King Edward being much weakened with 
Age, and perceiving Edgar Atheling to be unfit for the Royal 
Throne, as well by the Qualities of his Mind, as thoſe of bis 
Body, &c. appoints William Count of Normandy bis Suc- 
ceſſor, and ſends Robert Archbiſhop of Canterbury into Nor- 
mandy, on purpoſe to acquaint him with it: And he aſſures 
us likewiſe, that Harold ſwore to maintain that Act of 
Settlement. The ſame thing is fully related by Wilhelm. 
Gemmeticenſes ( Hiſt. Norm. I. 7. c. 31.) who. flouriſh'd in 
the Conquerors Reign. And Ordericus Vitalis, an Hiſtorian 


of good Credit, who lived in thoſe Times, agrees with - 


theſe Writers in the Account he gives of this Matter; 
(1.2. p. 492.) (o). I forbear multiplying Citations to 
this purpoſe ; what I have already produced being a- 


bundantly ſufficient to ſatisfy thoſe, that are willing to be 


ſatisfy'd, that we have the concurring Teſtimony of ma- 
ny unexceptionable Authors, to prove the or's 
Right, by the Nomination of King Edward. Beſides, 
this was no raſh inconſiderate Act of the Confeſſor, nor 
the ſole Effect of his own Will and Pleaſure, without 
the Advice of his great Men and Counſellors ; on the 
other hand, we find it ratified by the expreſs (p) Aſſent 


(„) Ingulf. Hiſt. p. 73, 74. & Ord. 
Vi Hi Eccleſ * 7087 

() Ingulf. p. 68. Rex Edwardus 
Senio gravatus, cernens wa Ed- 
wardi nuper defuncti filium Edgarum 
Regio Solio minds idoneum, tam corde 
quam corpore, Godwinique Comitis 
multam malamque Sobolem quotidie 
ſuper terram creſcere , ad natum 
ſum Wilhelmum Comitem Norman- 
nia animum appoſuit, & eum ſibi ſuc- 
cedere in Regnum Angliæ voce ſtabili 
ſancivit. Hinc R. Edwardus Rober- 
tum Archiepiſcopum Cant. (utpote Nor- 
mannum) Legatum ad eum à Latere ſuo 
direxit, Jlumque deſignatum ſui Regni 
Succeſſorem, tam debito cognntions, 
quam merito virtutis fuz, Archipræſulis 
relatw / infinuavit. Ad hoc Haroldus 
Major domiis Regiz veniens in Nor- 
manniam, ſe Wilhelmo Comiti, poſt Re- 
gis obitum, regnum Angliæ conſerva- 


turum juravit, &c. 


(0% JI might have added more Teſti- 


monies out of s, the Chron. Saxo- 
nicum, Brevis Relatio de Wilhelmo 


primo Rege, publiſh'd by S. Taylour, at- 


bro Cadonenſi de viti. 


& Noi 


© ſent this Meſſage to Harold, 


the End of bis Bulk, about Givelkind ; 
alſo from William of Malmsbury, &c. 
1 do not mention the Fragmentum ex Li- 


printed by ANI in 4 ica 
rmannica, becauſe it 1s indeed no- 
= elſe, but 4 bay Tranſcript from 
ericus Vitalis, 4s will evidently j- 1 
pear to thoſe, who 
foorian, Lib. 7. p. 647 
Camden ( in his Epiſtle ib Sir F. Gre- 
vill before his lica & Normannica) 
fancied it was a Piece of Guil. Pictavien- 
lis ; but that Miſtake was very excuſable, 
Ordericus being not then printed. | 
( p ) Edwardus igitur Optimatum ſuo- 
rum aſſenſu, per Rodbertum Camuar. 
Archi præſulem hujus delegationis Me- 
diatorem, obſides potenti paren- 
telæ Godwini Comitis filium & nepo- 
tem ei direxit · Guil. Pictav-. p. 181. & 
200. He tells at, that the Conqueror 
de on 
declared Succeſſor by Ki non 
fine ſuorum aſcaln, Terk Conſilio 
Stigandi Archiepiſcopi, Godwini Comi- 
tis, Leurici Comitis, Sigerdi 8 
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The Hereditary Right of the 
of his Nobility, and the People of England ; and this was 


notified to the Duke of Normandy by the Archbiſhop of 


Canterbury, in a particular Embaſſy for that purpoſe, as 
before obſerved. So that it muſt be looked upon as a 
publick Act of the whole Kingdom; and had all the 
Authority, which the deliberate Concurrence of the Peo- 
le with the Defires of the Prince, could poſſibly give 
it; and a better, I preſume, the Doctor will not think ne- 
ceſſary. And whoever well conſiders the Citations in 
the Margin, and takes notice of the Conguerors Appeal 
to the Laws of England for deciding the Quarrel be- 
tween him and Harold, cannot reaſonably believe, he 
would have put his Cauſe upon that Tryal, if the Con- 
ſtitution had not been manifeſtly on his fide. It may 
indeed be objected, that King Edward the Confeſſor, having 
no good Title to the Crown himſelf, could not con 
one to the Duke of Normandy ; and this I readily allow, 
if by a good Title we are to underſtand Proximity 
Blood; which he moſt certainly wanted; for the Iſſue 
of Edmund Ironfide, Elder Brother to King Edward, had 


undoubtedly a better Claim in this reſpect, ſome of 


which were living in King Edward's Reign. But I de- 
fire it may be ed, that when the Confeſſor entred 
upon the Throne, the Iſſue of Edmund Iron ſide were in a 
remote Country ; and that by no Fault of King Edward, 
who had been driven himſelf into Normandy by the ſame 
Violence, that forced them into Hungary. So that in that 


Juncture, when the Right Heirs were at a great Diſtance, 


their Conditions and Circumſtances utterly unknown; and 
beſides it was hardly poſſible to give them Notice of the 
Vacancy of the Throne, or receive their Anſwer within 
any reaſonable Space of Time ; either there muſt have 
been no Government in England; or elſe it muſt be con- 
feſsd, King Edward had good Cauſe to take it upon him, 
having a Prior Title to any one elſe then in England. 
If it be ſaid, He was however an Unjuſt Poſſeſſor ; his 
Nephews by his elder Brother being living, to whom he 
Rant, qudd — deceſſom . A Wu E 2 gu: 

mg 5 


ciperent Dominum, &c. Aud thit 
Ground it was, that we find the — 


aling (ibid.) io the Engliſh Lovs for in regnum Anglia ffabili voce. Et 
Fifice 4 Herold perde ego ſum Ord, Viali Libs _ lo, 
ad m cauſam contra Haroldum That this was done entibus An- 
in jndicls, ſroe placet illi puxta Fus Nor- glis. 
| * 


ought 


_ a 


Crown of England aſſerted, &c. 27 

ought to have reſign d the Crown ; I anſwer : That 
when Hiſtories are filent, it does not become private 
Men to be forward in paſſing Judgment on the Actions 
of Princes. The Authors who have tranſmitted to us 
an Account of Edward's Reign, ſay nothing upon this 
Subject; either that the Deſcendents from Edmund Iron- 
fide laid Claim to the Crown; or that King Edward diſ- 
covered any Inclination to do them Juſtice, at leaſt til | 
the (g) Eleventh Year of his Reign: But it may poſſibly ) Flor: 
be unreaſonable from-thence to inferr, that all that Time 116.24 457 
he was a wrongful Poſſeſſor; becauſe Caſes may be ſup- 
poſed of Princes, who for Want of Power _ Oppor- 
tunity of doing Right to the Lawful Heir, are forced to 
endure the Burden of a Crown, which they would rea- 
dily and gladly eaſe themſelves of, upon a proper Occa- 
ſion. F As, wor the Rightful Heirs Ate, in 7 diſtant 
Kingdom, a haps at Di of a Foreign 
| Prince on whoſe U Will and Pleaſure his Return to bis 
| chiefly depends. When the Poſſeſſor of a 

Throne has this to plead for himſelf, (which may be 
true of King Edward, for any thing that can be alledg d 
to the contrary) I may appeal to the ſevereſt Interpreters 
of the Actions of Princes, whether the Exerciſe of Roy- 
al Power in ſuch Circumſtances, can be charged with 
Uſurpation ; or as ſome chooſe rather to expreſs them- 
ſelves, whether ſuch a Perſon is only a King de Fad. 
For it is not the bare Act of Seizing and Filling 2 
Throne ; but the Will of the Poſſeſſor, that muſt deno- 
minate him an Uſurper. He that invades another's 
Right, with an Intention to detain it from him, and a 
Reſolution never to reſtore it to the true Proprietor, is 
certainly guilty of the higheſt Injuſtice : But if he ac- 
cepts of a Crown, only that he may ſecure it to the 
Right Owner, and the better diſappoint the Defigns of 
his Enemies ; moſt certainly he obliges him by a very 
extraordinary Act of Friendſhip. ' In a word, by the 
Character tranſmitted to us of King Edward, he had 
neither Ambition enough to defire a Crown, nor ſo great 
a Love for State and Grandeur, as to be unwilling to 
part with it. When Hardecnute died, and the People of hs. 
England wiſh'd for nothing more, than that Edward Nb, 
might be Succeſſor ; it was not without (7) ſome Impor- 2581. 1 5 
tunity, that he vouchſafed to be their King. And _ 13. 
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 gliam inde tranſmitteret: decreverat . 


Te Hereditary Right of the 
lie is repreſented to us, as a Arid" Lover of Juſtice 
throughout his Reign; and his Placing Malcolm ifi the 
Throne of Scotland, in the Room of the Uſurper Mac 
beth, is recorded as a confiderable Inſtance of it; it will 
not become us eafily to believe; he was guilty of that 
Crime himſelf, which he fo feverely puniſh'd in ano: 
ther. In the Eleventh Year of his Reign, as T obſerv'd, 
he ſent an Ambaſſador purpoſely to the Emperor, that 


his Defire of ſeeing his Nephews in England might be 


intimated to them, in order to their Poſſeſſion of the 


Crown of it; but this Embaſſy had no Effect till (s) 


three Years after, when we firſt hear of their Arrival; a 
plain Indication, that either the King of Hungary was 
unwilling to part with them, or they themſelves were 
very little affected with the Offer of a Crown: For what 
other Reaſon can be aſſign d, why they ſhould' ſo long 
deferr their Compliance with King Edward's kind Invi-, 
tation? At length, however, we find them ſafely land- 
ed in England; and now it will perhaps be expected, 
that the Confeſſor ſhould immediately make # Tender of 


his Kingdom. But the ſudden Death of Prince Ed. 


ward (which happen d within a (t) few Days after his 
Arrival) would have prevented the Execution of ſuch a 
Defign, had- it really been intended ; and his Children 
were yet too young to be truſted with the Government. 
So that all things duly confider'd, J ſee no Reaſon for 
the Sentence which has been ſo peremptorily paſs'd upon 
Edward, as an Uſurper. I confeſs, the Nomination of the 


Duke of Normandy for his Succeſſor, whereby his Ne- 


phew Edgar was manifeſtly excluded, ſeems to be a 
very plauſible Objection againſt all I have ſaid in his 


Vindication ; for how could he be diſpoſed to do his 
[Kinſman Juſtice, when it is plain he diſinherited him ? 


To this I anſwer ; Firſt, That whoever duly conſiders 
the Circumſtances of thoſe Times, the Power and Am- 
bition of Harold, with the Condition and Qualities of 
Edgar Atheling ; will be quickly fenfible, that his Uncle 


() Ran. Higden Polychron. ad A.D. enim Rex eum conſtituiſſe hzredem ſu- 
1055. Rex Edwardus miſit Aldredom um in Anglia; fed tertio poſt hoc anno 
3 Epiſcopum ad Imp. Hen. ſe- Angliam veniens obiit Lond ini. 
dum, rogans eum, ut miſſis apud Hun- 0 N. This is unanimonſiy affirmed by all 
wer epiſtolis fratuelem ſuum Edwar- the Authors, that write concerning thoſe 
filium Edmundi ferrei lateris, An- Time. | 
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did 
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 Critin of England Abe Ne 
did not mean him ill, in denying him a Crown, whicli 
he could eaſily foreſee he would never be able to enjoy. 


When King Edward died, hie was too (u) young to do 


the Office of a King ; a Circumſtance undoubtedly not 
unthought of by tlie Corfeſſor, who had Reaſon to be ap- 
prehenſive, that it might ſo happen; and then à fair Op- 


portunity would be offer d to the Sons of Godwin, of ma- 


king themſelves Maſters of the Kingdom, which he 


knew they had long aſpir'd after. Now it is evident, 
from all the Hiſtories of this Prince, that he intended 
nothing more, than to diſappoint. the ambitious Projects 
of that Family, which he (z) entirely hated; and there- 
fore took all Opportunities of humbling them. This is 
aſſignd as a Reaſon, why he had never any Carnal 
Knowledge of his ()) Queen; (though otherwiſe a Lady 


that wanted no Charms, and is much celebrated for her 


> 


exemplary Vertues) for we are told by very (a) grave 


Authors, that it was commonly believed, his Averfion 


to the Brothers begat in him that Reſolution, never to 


have any Children by the Siſter. He had not been long 
upon the Throne, when Godwin and his Sons (a) made 
him ſufficiently ſenſible of their Power, by obliging him 
to come to a Compoſition with them ; from whence it 
was evident, what was to be expected after his N 


ſhould a young, unactive, and irreſolute Prince pretend 
to ſucceed him. This Conſideration made him caſt his 


Eyes firſt on (b) the Duke of Normandy, as the an! Fer- 


ſon, capable of defeating the Deſigns of Harold ; but eſpe- 
cially after (c) the Death of his Nephew Elward, the 
Father of Edgar Atheling; for then it was he enter d in- 


to a ſtrict Alſtance with Duke William ; and made it his 


Buſineſs to ſecure to him the Crown. | 
(J Aihed. Rievalletiis, p. 366: .ch, . tuere cogitavit ; ſed Glide Godwini, 
af 4 4 Boy at __ bg Gentis ſuz — * fotmidans, Mik 


and mentions that as 4 Reaſon, why, the mm Nothum avanculi ſui filium adopta- 


Engliſh ' would not have) bim for their vit. Biompton. Chron. p. 908. & vide 
King. Puer tanto honore minis ido- Wee 
"(e) itaque defuncto cognato (ſc. 


(4) Thigulfus, p. 68. Bade Princ ſ oris 
+ 7) Se 12 HC, Daughter. crat ſoluta due, Ville 2 ' 
0 


(=) Ail. Rievallenſis, p. 378. Wil. Normannie . 
Malmsburi enſis de Cel. Reg. Ang. L. 2. Erat ille hoc munere di preſtans 
S a animi Juyvenis, & qui in fa- 
(4) Chron, Saxon; ad A. D. 1048. ſtigium alacri labore excreverat. Will. 
(b) Edgarum Adeling Sanctus Rex Malmobur. de Gaft. Reg. Ang. L. 2. cap. 
Edwardus, Jun-poflmcdum mp. af ult. p. 352. 
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Bur there was ons thing farther, which contributed 
moſt to determine King Edward in this Choice of a Suc- 


ceſſor; and that was, the very mean. Genius, and manifeſt 


Inabilities for Government, he obſery'd in his Nephew 


Edgar; for beſides his Incapacity, by Reaſon of his Age, 


he had the Misfortune to want a due Proportion of 
thoſe common Endowments of Mind, which were indi- 
ſpenſably requiſite, at that Time clpecially, to ſupport 
him upon the Throne; through which Defects in his 
Underftanding, he muſt ſoon have fallen a Sacrifice to 
thoſe, who aimed at the Crown, This is atteſted by ſo 
good Authority, that it cannot reaſonably be doubted 
of : (0) Ingulfus expreſly aſſures us, that this was the 
chief Reaſon, why King Edward. refuſed to name Edgar 
his Succeſſor; viz. Becauſe he perceived him to be unquali- 
fied for the Crown, as well by the Infirmities of his Mind, as. 
thoſe of his Body. But (e]. William of Moalmbury gives 
us his Character in plainer Terms; By reaſen ( ſays he) 


7 his unaftive, and lazy Diſpoſition, and (to uſe a ſofter 


erm) his Simplicity, be became contemptible : And after ha- 
ding been for ſame while the Sport of Fortune, he is now ſpend- 
ing the Hurt Remainder of his decrepid Age, priuately, and 
ihonourgbly in his Country-Retirement. Now I do not 
mention theſe Particulars, as if I thought his Qualities, 
how mean ſoever, could deſtroy. his Hereditary Right; 
but only to ſhew, that theſe were eſteemed good, and 
ſufficient Reaſons, even by his Friends, who were moſt 
concern d for his Intereſt, to keep him out of the 
Throne; to which how juſt ſoever his Title was, his 


Uncle thought it would be a better Proof of his Affe 


Aion to him, to leave him in the Condition: of an emi- 
nent Subject, than that of a Titular King, which was 
the moſt could be expected. If I ſhould add, that Ei. 
gar was ſenſible, it was his Intereſt, to decline the Poſſeſ- 


. hon of the Crown, and therefore complied with his Un- 


cles Settlement of it; I ſhould not want Reaſons to 


(4) Ingulfus, p. 68. R. Edwardus libram argenti, quotidie in Stipen- 
ſenio gravatus, cernens Edgarum Regio dio accipiebat, Regi pro uno equo per- 
ſalio minis. idoneum, tam cerde qu donatet ? -—-- Tandem Edgarus in Ang- 
corpore, Godwinique Comitis multam ma- liam; rediens, divexſp fortunz ludicro 
lamque Sobolem, &c. 4 | 

e, Will. Malmsþur. p. 103, Pedeten - ſuos in conſumit. Et p. 93. Edga- 
tim pro ignawia & (ut mitins dictum ; — nunc pene decrepitum 
ſit) pro Simplicitate contemptui haberi ignobilis ruri degit. This u in 
cepit, Quantula enim Simplicitas ut Ang Stephen's Rein. 


5 | COUNn- 
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Crawn of England aferted &c. 
equntenapee this. but they will mote roperl 
denden Nite of deer . 

HixREZzTo I have endeavaur'd to apola ize for 
King Edwards Advancement, of PE Nuke of 
to the Throne; e it for 1. * „ 
Inheritance was reall Hy, PI? w SF But, 
rondly, 3 5 it (hgyl appear, th | e hat 

a Title, as has. ally preten ut t 
ing Fi 0 15 


that the Claim of . 
Deſcent from Edmun jr cal bi randfather : but 25 
mumd being reduced to Extremitigs, La (f, — the Ad- 
vice and Approbation af his 

tition Treaty, whereby the whole | 


between him and Cnwte,; and upon Edmund 's 
all the Nobility and Biſhops open El Realm declare up: 
ty, a 8 


on Oath, That by Vertue of the foreſaid Treq 
Cute was rightfully entitled to the P 


whole Kingdom of England; and = ( 6 ⁊ 50 took — 


Oaths to him accordingly, as to their 
without any Regard to the Sons of 
denied to be their Kings. I know very well that ſeye 
ral of our Hiſtorians are very angry K . 
men upon this Account; and tell us poſitivęly, they we 
Nah d, by a falſe Atteſtation concerning che I Tame 
this Treaty: But how came they to know that? And 
what Authority do they pods, For Was Arc ? 


(50 Chron. e A. D. 1 
Tum confilium” dabant Edricus Dux & 
Proceres, qui ibi — Reges in- E 
ter ſe pacem . 
convenerunt apud Ol mige, & inter le 
amicitiam ibi conſir „c. Hen. 
Ho ngdon. HS 6. — gin igitur 
populo, & pz gaudio lchrymame, Ed- 
mundus ſuſcepit omg Weft-Sexe, Cans 
vero regnum Merciæ, — * 

Le 


— hoc dict 22 —<—_g 

bur T I. 2. c. 10. 

24 (2) Poſt mortem wp Cany- 
py Epiſcopis ſuis queſi- 

bay > dns — ſi in ullo fœædere 
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Truly none at all: But they expect their bare Word 


' ſhould be taken; and we are to believe all the Great 


Men of the Kingdom were Perſons of neither Con- 
ſcience nor Honour ; becauſe it is the Will and Pleaſure 


of theſe Authors it ſhould be ſo. I ſhall beg Leave there- 


fore to look upon that Publick and National Teſtimony, 
relating to the Agreement between King Edmund and 
Cnute, to be a good Proof of the Right and Title of the 
latter, till fome Evidence appears to the contrary ; and 
from the whole Matter I inferr, That King Edmund ha- 
ving made an abſolute Surrender and Dedition of his Kings 
dom, after his Deceaſe, to King Cnute; his Sons, and theit 
Iſſue were thereby entirely deprived of their Right of 


| Succeſſion ; and conſequently Edgar Atheling had no juſt 


Pretenfions to the Crown of England. But it will be de- 
manded, How could: the Confeſſor derive a Title from 
King Cute? I anſwer ; The Confeſſor being Half-Brother 
to King Hardecnute, (the Son of Cnute) and much in his 
Favour, was (i) appointed by him his Heir and Succeſſor ; 
by: which Donation. having acquired the Crown , he 
had it entirely in his Power to diſpoſe of it as he pleas d; 
and was under no Legal Obligation to give it to his Ne- 
phew Edgar, rather than to the Duke of Normandy. Ha- 


ving thus vindicated the Confeſſors Grant of his Kingdom 


to the ſaid Duke ; I ſhall now proceed farther in my 
JJ... hs Title, oP” 
Ix may 'poffibly be objected againſt it, that King 
Edward, 'when he lay 'a dying, named Harold for his 
Succeflor ; whereby his former Grant to the Duke of 
Normandy was revoked, according to the Law of Eng- 
land (k) before mentioned, which held all Donations for 
Good and Valid, which were made at the Hour of 
Death; and we are told, That Harold challenged the 
Crown by Vertue of ſuch a pretended Nomination. 
But the Authority of William of Malmsbury (who lived near 
thoſe Times) is ſufficient to render it ſuſpected: (/) He 
(i) Encomium Enmime. p. 177. He- bus annis exiſtens, exivit hominem, & 
fraterno correptus amore, nuncidss Edwardam totius Regni reliquit heredem. 
mittit ad Eawnardum, rogans ut veniens' FF 3. N 
fecum obtineret regnum; qui fratri ad- 1) Will. Malmsbur. de Geſt. Reg. 
veniens Anglicas partes advehitur —— Ang. I. 2. cap. ult. Poſt mortem Ed- 
Regni Sociis, &c- Guil. wardi, Haroldus arripuit Diadema 
Gemmeticenſis Hiſt Norm. J 7. Hy- liz, quamvis Angli dicant à Rege con- 
decmutus paululum conſirmatus in cu ceſſum: quod tamen magis benevolen- 
mine regni, fratrem ſuum Edmadum > tif quam judicio allegari exiftimo, ut illi 
Normannia revocavit, ac ſecum cohabi- | hzreditatem transfunderet ſuam, cujus 
tare fecit. Ipſe autem non plenis duo - ſemper ſuſpectam habuerat poteſtatem. 
i confeſſes 


4 , 1 ; 

Crewn of England aſſerted, &C. 
confeſſes indeed, that it was reported by the Engliſh, that 
5 did appoint Harold his Succeſſor ; but he. tells 

iſe, That he did not think it proboble; that Edward 
ſhould transferr the Right wry on g Perſon, whoſe 
Power be always ad" was Jealous! of. This 
ſhews, that there was no — Evidence in thoſe De 
of the bin — for if there had it would haye 
been impoſſi 
any thing of that Nature had really happen d; it ought 
to have been well atteſted, and poblickly proclaim d 
throughout the Kingdom, that thete might have been 
no Room for a Dunbt concerning it. The Donation 5 
the Duke of Nermandy was made with Solemnity; it 
was notified to him hy no leſs a Perſon, than the Arch- 
biſhop of Canterbury ; it was ratified by the Conſent and 
A of the Nobility,” and People of England; 
and laſtly, his Right of Succeſſion was ſworn to by 
Harold, and . the moſt eminent Perſons of the 
Kingdom; ; fo that we have not one Hiſtorian, who flou- 


riſh'd in or near thoſe Times, but takes Notice of ijt; 


neither was there a Man in England, who could plead Ig- 


norance of ſo publick a Tranſaction. What Reaſon, can 


we imagine, there ſhould be, for Edward to revoke his 
firſt Donation, and appoint Harold. his Succeflor, inſtead 
of the Duke of Normandy? Was Harold more 1 6 re· 
lated to him? The Contrary is well known. Had the 
Duke of Normandy ever offended: Edward? Nothing of 
this Nature appears in Hiftory, Was it more for the 
Intereſt, and Peace of the Kingdom? That would be a 
ſtrange Aſſertion, if we confider Harold's Oath to the 
Duke of — 7 by Vertue of which that Duke had 
a juſt Cauſe of War aga 
to take Poſſeſſion of the Throne. In a word, the 
ftronger the Motives were to alter the Succeſſion, the 
more reaſonable it was to eſtabliſh ſuch an Alteration by 
the beſt Authorities, and in the publickeſt Manner; 


whereas on the contrary, we have all imaginable Adu. 


rance of the Settlement made on the Conqueror; but N 


flender Proofs of Harold's Title. 
To conclude ; If after all I have hitherto uiged i in re- 


lation to Edgar Atheling, 1 Claim ſhould be ſtiſſ thought 


good, and unconteſtable; I beg Leave to obſerve far- 
ther, "that after the Death _ the Gnfeſfor he either for- 


bore 


ble for Malnshury ta n of it. 


inſt him, if be ſhould; preſume 


1 
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bore to challenge the Crown as his Right+or elle made 
an abſolute Surrender of it. When Harold took Poſſeſ- 


ſion of the Throne, we meet not with the leaſt Intima- 
tion in our Chronicles, that he thought himſelf .injurd ; 
nor was there an Engly/hb Man, that we hear of, that re- 
ſented his Excluſion. Can we then imagine, that his 


Title was at that time look d upon as unqueſtionable ? 
Or muſt we believe the whole Nation unanimouſly con- 


curr'd in depriving him of his Right? If they did, then 


the Injury was done him by his own People, not by 


the Conqueror ; for he only diſpoſſeſs d. Harold, who had 
no Right; and it could not be from him, he 
ſhould place a Perſon in the Throne, whom they had 
befote rejected. It is true indeed, after the Battle of 
Haſtings, when the Sazon Nobility were ſenſible, that 
their | iderties and Fortunes were in imminent Danger, 
and ſome bold and daring Attempt was neceſſary; they 
(m) declared Edgar their King ; and placed him at their 
Head, in order to make a Stand againſt the Conqueror ; 
but this was a deſperate and vain Effort, as the Event 
ſoon ſhew'd ; and then (n) Edgar, with his Adherents, 
ſubmit themſelves to King Wilkam, and ſwear Fealty to 
him. In a little time after, it muſt be confeſs d, Edgar 
(o) revolted, and joining with the Scots, laid Siege to 
York ; but the Conqueror s Appearance obliged him imme- 
diately to retire ; and then he found it neceſſary, by a 
freſh (p) Submiſſion, to ſue to him again for Favour ; 
which he very generouſly granted him, and gave him 
many noble Teſtimonies (q) of it. From that Moment we 
hear no more of him, during the Conquerors Reign; but 
that he was well:contented with the Honours and Riches 
heapd upon him, and never would be perſuaded to 
ſtruggle more for a Crown; which, in the Opinion of all 
wiſe Men, it was no more for his Intereſt, than it was in 


(59 Guil. Piftav. p. Et Gail. e & plusimis annis, in Cuil manfit. 
Gemmet. Pings Gl. Eldar. p. 208. Alelinm, quem 


p. 290. 
9 Order. Vitalis, p. 503. Ed ſt Huli rui Ii ſta- 
Dr 


* ens humiliter tuere conati fuerant, amplis terris di- 
ielmo ſe regnumque contulit. tavit, atque in chariſſimis habuit eum, 

(e] Gul. Malmsburienſis. E4- 8 Regis Ednardi genus contigerat. 
Lou! Arbelingius cum Stigando & Al- er. Vitalis, p. * 

o Archiepiſcopis Regis dedititius, lielmus, quia idem (Edgarus ſcil.) 
ſequenti anno, facto ad Scotum tranſ- mitis & ſincerus erat, & Conſobrinus 
fugio, a N maculavit. — FEdnardi Magni Regis, amicabiliter eum 
Rediit vero brevi Edgarus & impetra- anjplexatus eft, & omni vità ſui inter 
vit veniam, & magno Donatizo donatus filios ſuos honorabiliter veneratus eſt. 


his 


Rex vero G. 


Crown-of England afferted, &&. 
his Power to obtain; It is evident, therefore; from 
good Authorities, that Edgar made a full and abſolute 
Reſignation of his Claim to the Cangueror, by Vertue of 
which (had King Edward's Settlement been of no Aus 
thority) he now became à King de Jure, and had a Right 
to the Obedience of the People of England; and there- 
fore, with the Doctor's Pardon, I ſhall reckon him a+ 
mong thoſe Kings, who had a good Title, independent 
on their Poſſeſſion. [13-205 K 90. 

I 88 ALL now k try, if I can do as much Service to 
his Son Williom Rufus ;\ and that can be no difficult Un- 
dertaking, if the Kings of England had a; Power of 
naming their Succeſſors; which, by the Authorities 1 
have produced, ſeems very reaſonable to believe. That 
the Canqueror declared Rufus his Succeſſor to the Crown 
of England, can never be controverted by thoſe, who are 
acquainted with our Hiſtories; which agree in nothing 
more, than in this Particular Fact. It is true, Robert 
Duke of Normandy, being eldeſt Son to King William, 
pretended England belong d to him by Right of Inheri- 
trance ; and therefore, with the Aſſiſtance of ſome'of the 
great Norman Lords ſettled here, gave Rufus ſome Di- 
ſturbance for two or three Years But it ſeems, the 
Engliſh. (who had the Confidence, in thoſe Days, (r) to 
value themſelves upon their Fidelity to their Princes) 
(s) thought Rufus s the better Title; and therefore firmly 
adhered to him; and defended him fo well, that Ro- 
bert found it adviſable to come to an Agreement with 
his Brother, (t) by which the Kingdom was entirely 
yielded up to Rufus. We are told indeed, that (a) Ru- 


\ 


fur violating the Articles of this Treaty, the two Bro- 


thers were ſoon after engaged in a freſh War; but thoſe. 
Differences were in a very little time amicably com 

ſed, by the (z) Mediation of Philip King of France; of 
which the (y) French Hiſtorians have given an ample 
Account; and we do not find, that Duke Robert gave 


(7) Ord. Vitalis, 8 
liſh ſpeal t8 Rufus : Solerter Anglowm Rufus in Regno ſucceſſerit, poſſhabi 
rimare hiſtorias, * a0 ſemper fi- ſeniore fratre Roberto, aut nullam aut 
dos Principibus ſuis Angligenas. futilem rationem adferunt noſtri homi- 


C) Ord. Vitalis, p. 666, 667. nes. ' Habuir certè ea zes nobilem con- 

(JA. . on Ord. Vitalis, p.693. troverliam, eujus Gallorum Rex arbi- 
Flor. Wigorn. ad A. D. 1091. _ cer, deleQus, enne pro tribunali Des 
() Flor, Wigorn. ibid. | cretum protulit, & Fratres" ad Cancor- . 
. (+) Guil. Gemmet. p. 2 diam redux itt. 1 2G 


. 
(3) Prefar, B., Gale ad Fig. Bt | 
his 


{ 


666. The Eng- Scriptores, Cur Guiliclns primo Gul, 
it,” ito 
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his Brother any farther Trouble, during his Reign. On 
the contrary, (z) about five or ſix Vears before Rufus's 
Death, Nobert mortgages his Duchy of Normandy to him 
for 10000 Marks, and leaves him in Poſſeſſion of it, 
during his Expedition to the Hy Land; and it is well 
known, King Rafuc held it as long as he did the King- 
dom of England: So that if the Conquerors Authority to 


was however a Rightful King, for the greater Part of his 
Reign, by the Conſent and Agreement of his Brother. 
As for Edgar Atheling, it is evident, upon the ſtricteſt 
Enquiry, that he never laid Claim to the Crown after 
the Conquerors Deceaſe; neither had he any Friends to 
prompt him to it. The Engliſh; I have obſerv d, were 
unanimous for Rufus, on whom alone Edgar had Reaſon 
to depend; and if we ſearch the Records of thoſe Times, 
we ſhall meet with manifeſt Signs and Indications of his 
entire Submiſſion to Rufus, as to his ' own particular 
Concerns. (a) In the laſt Lear of the Conqueror, it ap- 
pears, that Edgar obtain d that Prince's Conſent to go 
into Apulia with Two Hundred Men; and we are aſ- 
ſured he ſet Sail from England upon that Expedition. In 
the Year 1089, we find him in Normandy; and then it 
is (b) ſaid, he was one of Duke Robert's chief Counſellors. 
Now it; muſt be obſerved, that Duke Robert did at that 
time challenge the Crown of England himſelf; and 
therefore we may be confident, Edgar, who entirely de- 
pended upon him, and thought himſelf happy in' that 
Prince's Friendſhip, would not diſoblige him by ſetting 


up an oppoſite Claim of his own. Tis rather proba- 


ble, that Edgar would have been glad to have ſeen Ro- 
bert on the Throne, (c) for whom he had a moſt paſſionate 
Concern and Affection: But however that might have 
been; we are ſure, that afterwards, upon the Reeonci- 
lation of the two Brothers, Edgar alſo made his Peace 
with Rufus; which; we may be poſitive, could not be ef- 
feed, without the Recognition of his. Title, aud a 
Tender of his Service and Obedience : For a Proof of 


ll 


(2) Flor. Wigom. ad A. D. 1069. ( b ) Ord, Vitalis, p. 681. 1. 8. . Ed- 
Guil. Gemmet. p. 296. Ord; Vitalis, Agelinus unus e is Ducis 
. — Nov. 1.2 p- — ooo gy 

| x, Wigorn. ad A. D. 1083. (e) Ord. Vitalis, 1. 10. p 778. Du- 
im. Dunelm. p. 1-2. cem Robertum ſibi cozvum quaſi Colla- 


which, 


Crown of England aſſertead &c. 
which, he undertakes. to mediate (d) a Treaty between 
Scatland and Rufus, whichi terminated in a happy Peace 
between them. A few Years after, we are intorm d, 
that (e) Rufus took Care to ſhew, in what a Degree of 
Favour and Credit Edgar was with him, by placing him 
at the Head of an Army, that he might ſettle his Ne- 

hew on the Throne of Scotland. Now theſe mutual 

Kindneſſes that paſs d between Edgar and the Two Bro- 
thers, are evident Tokens, that — had abandon d all 
Thoughts of a Crown, and deſired only to enjoy their 
Friendſhip, in'the humble Condition of a Subject. 

Tus Succeſſor to Rufus was his Brother Henry, whoſe 
Title muſt be the next Subject of Examination. And 
what is there, that can fairly be objected againſt it, if 
the Conquerors Teſtamentary Power is admitted? Was not 
Robert, the eldeſt Son, legally exeluded by it? And did 
not that Excluſion juſtify Henry's Claim after Rufus? Or 
muſt we ſuppoſe the Cangueror (who) had been highly 

oked by Robert's frequent Reballions by which his 
Life was * endanger d; and who, beſides, (g) plainly 
diſcern d in his Son an utter Incapacity for Government) 
intended only a ſhort Suſpenſion of his Title, which was 
to revive again upon Rufuss Deceaſe? Upon the Death 
of this Prince, Henry loſes no Time; but, with the (5) 
Approbation of the Nobility, immediately ſteps into 
the Throne, and was univerlally obey d by all the (i) 

Engliſh, as "their Lawful. King. But when Robert re- 
= d from the Holy Land, which happen'd very ſoon 
| after, he preſently renew d his Claim and was affiſted 
in his Attempts to recover it, by ſeveral Nerman Lords 
then reſiding in England. Now the Queſtion i is, Which 
Party was in the Right; the Engliſb who adhered to 
Tg Henry, or the Normans who endeayoured to depoſe 


(4) A. D. 1091. Vide Flor Wi- (2) W. Malmsb. in fe Lib. 4. de 
gorn. & Ord. Vital. p. 701. | Rege Hen. primo: Robertos pro mol- 


(e) Sim. Dunelm, ad A. D. 1 litie arimi nunquam R 
Buchanan. Rer. Scot. 1. 7. fol. 75, & lice idoneus ae =o W. 
Flor. Wi _ . Gemmet.' p. 298. Ord, Vital. b 575 


ill. Malmsb. de Wilhel. 650, 8 Tad 
< Ph 5% P bre. ehen. 5. 1185 


ms, p- 59. & p. 62. Robertus 
egem dawg $1 

e quare toris benedi- trem Heanrigum in Regem e 

ctione & hæreditate fruſtratus, A lid (i) Rog. Hoveden. in Hen. prim 


poſt mortem ejus caruit, Comitatu Epiſcopi, milites 7 
nniz vix retento. Er p. 86. 1. 4. 5 anime cunſtanti cum ico Fitere, 

enrico primo. Et Ord. Vitalis, I. 10. 5 
L him? 
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fim? If che former; then Henty was u King de Jure in 
their Opinion: If the latter; then it was Lawful to take 
up Arms againſt a King in Poſſeſſion, for the Right Heir 
out of Poſſe ton; whicli is manifeſtly againſt the Hocker 
whole Defign and Purpoſe. Poffibly it will be ſaid, the 
. obey d King Hehry, becauſe he was in Peſſeſon; 
could not be juſtified upon any other Principle. But 
how do we know Pthis? Is there any Eviderite” yet pro- 
diced ; or does any thing appear in our Hiſtories, lf 
cent ts ſupport ſuch in Aion ? This is the Point in 
Diſpute, Mich muſt be proved, before the Doctor can 
teaſotiably expect his Adverſaries ſhould be convinced; 
aud how he will be able to do that, becomes him to Con- 
nder. Laſtly, when the Doctor has done his worſt, he 
can only prove King Henry to have been an Uſurper the 
firſt Year of his Reipn ; for in the ſecond, Duke Robert 
came to a Compoſition with his Brother, by which he 
abſolutely yielded up the Crown of England to him. 
(t) Ordericius Vitalis aſſures us, that when both Armies were 
in Sight of one another, and every Moment an Engage- 
ment expected, Henry ſends to his Brother Nobert, to de- 
mand the Realon of his invading him. Robert anſwers; 
That he Bod enttr'd bis Father's Kingdom ar due to him by 
Birthrieht. Henry then propoſes a Conference, which was 
agreed to, and held before both Armies; the Iſſue of 
which was, That both the Brothers very a fectionately embra- 
ced and I e each other, and iamedan becume Friends; 
Robert renouncing all Pretenſions to England for the fu- 
ture; and Henry obliging himſelf to pay him 3000 J. per 
Annan and reſtore to him ſome Lands in Normandy. Thus 
was Henry confirm'd in his Throne, and reign'd very 


| — the Remainder of his Days, without any Re- 
lion er 


iſturbance. A few Years after, it is true, 
Robert, w (1) breaking the Treaty he had made with his 
Brcitict, and his Oppreſſive and Tyrannical Govern- 
ment, provoked Henry to invade Normandy; : and the 
Event was, that Robert was taken Priſoner, and ſent into 
England, where he (n) remained under Confinement in 


8 Oid. Vitalis, | 10 - P 788. ad I ISAT 


L101. Chron. | your 20 Tears tn ibe 
ak 1 Vitalis, p. e, tz | 5 by 
AS) 08 rd. Vene, 825, 866. Ji he c Abbie e Empreſs 2 

ni 2 5 11 5 2 bf Scots, wat tohmmitted to the 


Cor "of Roden Exl of Glouceſter, 'tn 
the 


enge Re en 


- Crown of England aſerted &c. 


the Caſtle' of Brif to the Time of his Death, which | 


was the Space of Twenty Seven Years. 
U » ox this Oceaſion I hope I ſhall be pardon'd, 1b 1 
ye a little out of my way, to wipe off an Aſperſion caft 
this Prince in out common Hiſt the a& 
ik of the Uſage of his Brother; as if it were beyond 
Example barbarous and inexcuſable, 


I nave aid, that King Henry found it neceffary to 
invade Normandy, upon the repeated Complaints and Im- 


unities of the Inhabitants of that Duchy, who re- 
preſented their Miſeries as inſupportable under his Bro- 
ther's Government. For when the (n) Pope defired King 
Henry to releaſe Duke Robert out of Priſon, and reſtore 
Normandy to him as his Right; the King anſwers, That 
what he had done, was at the preſſing Inſtances of the 
Biſhops, the Clergy, and the chief Nobility of Nerman- 
dy; the inſufferable Oppreſſions of his Brothertending to 
the manifeſt Ruin of their Country ; and therefore 
intreated him to reſcue it from the Tyranny of a Perſon, 
who was by no means fit to govern, This was'the true 
Motive of that Expedition againſt Robert ; and this was 
the Reaſon, why he would not truſt him 
Government of Normandy ; but ſent him into England, 
there to be kept under a Gentle Conflnement. I call it a 
Gentle Confinement j becauſe I think I have good Warrant 
ſo to do; notwithſtanding many celebrated Writers, 
and ſome of them of good Antiquity, 
tragical Story of the Hardſhips he endured in his Im- 
priſonment, and that at laſt he was deprived of his Eye- 
ſight by the barbarous Commands of his Brother. The 
Giſt Author I have met with, who thought this Story 
worthy of Credit, is Matthew Paris, who gives a parti- 
cular (0) Relation of it. But againſ his” Authority it 
e 
—— Torn SS 
brary. Chaudius, B. 6.) in which. ure 'the | „ . 
. ———x ß— 
tum m w t ad Caſtrum de Deviſes depu- it animatos; — 
titum Cuſtodiæ XII. virorum ſortium, — eſt evadere : rk 
rpetuo carceri maneipandum. The . dem caprun-eft, incidem = — 


Pe 
he 05. the Deviſes belong d 10 the bitumen proſundum; ſverat autem reve- 
5 * 15 1enter — cuſtodii terentus. Quod 


0) Marth. Faris; ad A. D. Qiori carceri & cuſtojſie mancipatum, 
Ros OS ſecutus. ia Ffulgenti obſaculo oculorum Ince privari. 


may 


1107 Rex 


again with the 


have related a 


er \Biſhop.of Sarum. 
750 Ord: Vitalis, J. 12. p:$65, 866. cum Regi nunciaretur, quſfit eum airs 
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| may juſtiy be objected, Firſt, That he wrote his Hiſtory 
above a Hundred Years after the Fact in Queſtion. Se- 
condly, This Piece of Hiſtory is not found in Roger Ven- 
dover, (as (y) Dr. Watts has obſerv d) which is ſufficient 
to render it ſuſpected; for thoſe who are proper Judges 
in theſe Affairs, tell us, () that Matthew Paris is but 
the Continuator of Roger Wendover, and intended only to 
carry on the Seties of Hiſtory, where the other left off. 
It is true, in that Edition of Wendover, which Paris has 
given us, we meet here and there with ſome Inſertions, 
not warranted by the genuine Copy of Wendover in the 
Cotton Library, yet ſuppoſed to be added by Matthew Pa- 
ris himſelf; but it has been obſerved by learned Men, 
that (7) thoſe Interpolations are generally Pieces of ſecret 
Hiſtory, and unworthy of any Credit. | 1: tl 
| Matthew of Weſtminſter is the next Writer, that has 
occurr'd to me, in whom this Story is to be found; and 
he ſeems to relate it more fully, than Matthew Paris. His 
Account is this; (p. 27.) That Duke Robert having at- 
tempted to make his Eſcape out of Priſon, had his Eyes put 
out in ſuch a Manner, that the Balls' of them were ftill-pte- 
ſerv d entire; and thus he ended his Days very miſerably, 
But Henry Knighton (who wrote at the latter End of Ri- 
chard 1I.'s Reign) has thought fit to add ' theſe farther 
Circumſtances ; That Dube Robert being condemn'd to die 
by the Barons of England, his Brother did him the Favour to 
cauſe his Eyes to be put cut, by ſome (s) burning Inſtrument 


_ 1 f 1 i 
| (p) Dr. Watts, in Variant. Lect. ad P. 73. The Sory of Robert Dake of 
Marks Paris. p. 63. LES Normandy”: Death is not to be found in 
| ( 9) Selden's Mare Clauſum. Ed. E Wendover, and well deſerves to be licked 
Fol. L 2. c. 15. p. 296. The Chronicles on as fabulous. 
We have an incredible Story of 
's ſending, 4 private Meſſage to 


ſet forth by Matthew Paris were wholy P. 243. 
taken out of Roger of Wendover, wntil King Jo | 
the 19th Year of Henry III. the King of Morocco, to, offer him his 
(r) & may not be amiſs t0 give the Kingdom, and aſſure him he would re- 
Reader a Specimen of ſome of theſe Inter- nounce the Chriſtian Faith, and embrace 
polations, that be may be the better. eniabled the Mabometan Religion.. A Piece of 
10 judge of tht reſt. P. 58. M. Paris tells Hiſtory to be found in no Author but M. 
, That Maud, who was married to Hen- Paris; Wendover knew nothi of i, 
ry L had been educated in a Moriaſtery, mcither is it mentioned by Mate. 4 eſt- 
where ſhe had vowed Virginity, and was minſter, (the Tranſcriber of M. Paris) 
reported to have taken upon her the nor even, by M. Paris himſelf in bis Hi- 
Veil; for which Reaſon ſhe was mar- floria minor; for which Reaſons, as well 
| ried againſt ber Will; and therefore ſhe as others, Dy. Watts thought he had rea- 
14 ſolemnly curſed her Iſſue, if ever ſhe {ſon to rejett it. Vide D. Watts Adverſa- 
* ſhould have any, and commended them ria ad Matth. Paris, ad p. 243. | 
14 to the Devil. Now this Paſſage is want- Theſe Inſtances may ſerve to ſhew, what 
ing in Wendover ; and we know it to be Liberty M. Paris took in his Inſertions, 
27 from the Authority of Eadmerus, who and how little they are to be truſted. 
confutes it at large. * () Excxcart cum batillo ardenti. 


applied 


1 


Crown of England Herd &c. 


x. 


Now ſo-remarkable's Puniſhmerit anflicted* on 10 
nent 4 Perſon, as Robert Duke of "Normandy, the King 
elder Brother, -could not ſurely be a Secret to all the 
Writers, who flourhed at that Time, and had it heen 
known to them, undoubted] they hic not” have 
failed to give us ſotne Accoum of: it. But to our great 
Surprize, inſtead” of allowing ahy Countenamce to this 


applied to them. (ier de Event. Angli, I. 2, = | 


Story, they relate the quite contrary. (t) Wil. Gen. 


meticenſis ſays, Robert was à Priſoner at large to the End of 


his Life. 7 a 5 Ordericus Vitalis affirms, That ze was aß? 


plied abundant! ly, during the Ten) Set Seven" ears" of | his Im- 

ering onment, with all manner of Delicacies.” William of Malnf. 
— 8 Account i is till more circumſtantial; for he (z) af- 
— That Duke Robert being taken by Kin Dea? 
was kept 'by him as a Priſoner at larg e to the 55 2 Deat 
and this, he ſays, mas a Lale, Inſtance + eory's Bro- 
therly Affection; in that he mflited no other Puniſhment” on 
Dake Robert, beſ des Solitude; if that may be call d a foli- 
tary State, in which he was always attended abc > 
eile, ut frequently entertained with Feaſts, and other Di- 
verſions. I am perſuaded, theſe 5 J are vety cleat 
and plain; and upon their Authority (h 
ſay, that choſe Tragical Relations of Duke Roberts being , 
deprived of his Sight, by King Henry's Order, are by 5 
means to be credited. 

I no w flatter myſelf, I have ſaid all that i is Pe" 
ry, in Vindication of Henry I. s Title; for I know not 


all preſume to 


how to imagine, that Edgar Atheling ſhould be any 
more objected. He had before yielded up the quiet 
Poſſeſſion of the Crown to Three Kings; and therefore 
it is not likely, he ſhould have any Stomach to it in this . 
Reign. The Truth is, he had for ſome time livd with 


ſo much Privacy and Obſcurity, that we () hardly meet 
with his Name in the Hiſtories of Hem I's hee 


12 


9 Oi IT 52 


tum in carcere yit, & onunibus de- : 


licits pavit, 
(x) Will. Malmybur. de Geft. Ang]. 
I. 4. de Hen. primo, in fine. Robertus 
D. Normanniz \ fratre Henrico captus, 
ad diem mortis in liberi tentus cuſto- 


dia ; laudabili fratris — be a ni- - 


| Tn mali, fi 


folitudo did poſit, ul & Cultodum d- a 
| ligentia, & jocorum preterea, & obſo=. 5 
2 — tid. 


N Chronicle 6 A D. 


119%) ſow ** was taten Priſoner 


Batilt\\of — 


chebrai. Et Annal. Waverl. * A. D. 
1106. And this, I believe, it 
. 
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The Hereditary Right of the 


ment; and had not Malmbury told ds, he was in Being 


; hen dais Breath, as well as his Title. 
RIA Stephen's Reign fallpws in Ordet; in which 
ſurely, if any where, we may expeft to find ſome plain 
and legible Characters of the Exiſtence and Operation of 
the Doctors Principle: For Stephen was indeed a King 
Fafo, without any, Title, but what he derived from 
effion. - The Kings, that were before him, had ei- 
er the Will of their Predeceſſors, or the Ceſſion of the 
ht Heirs, to render their Reigns Lawful ; but Stephen 
was an errant UVſurper. He (z) had ſworn to the Succeſ- 
fon of Maud the Empreſs; and he knew that (a) all the 
Nobility and Prelates had done the ſame ; and therefore 
as he had obtained the Crown by Fejury, he could not 
otherwiſe keep it, than by Arms and Violence. It is (6) 
reported indeed, that King Henry, when he Jay a dy- 
ing, difigherited his Daughter Maud, and declared Ste- 
phen his Succeſſor ; and by this Artifice, it is faid, the 
Archbiſhop was prevail d with to crown him; but the (e) 
Doctor has thought fit to reject this Story, as incredible ; 
and (d) I am very willing to agree with him in that 
Pdint; progided it may be allowed to be 2 farther Con- 
firmation of the ancient Cuſtom of the Kings: of Eog- 


when he wrote; we wight well have believ'd, he had 
3 


land, to name their Suoceſſors; for otherwiſe that Re- 


port muſt have been uſeleſs and infignificant; and could 
not poſſibly have ſerved the Purpoſe, for which it was 
intended. Thus far therefore 1 have the ggod Fortune 
to, be of the Doctors Opinion; but that Happineſs is 
not like to continue long; for I muſt no take the Li- 
berty to tell him, that King Stephens: being an;Uſurper, 
will be of no manner of Advantage to his Cauſe, that 
I cap, by any means perceive. He wa advanced to the 


flix omnem Term ſuam. citia & ultrs/ 
mare legitimà & EE ſucceſſione ad- 
— Et Hiſt. Nov, I. 2. He ſays, + 
enry Piſiep of Winchefter- ¶ Mig Ste- 
phen's Bros of Ro publiciiy in a fall 
Had, qudd Rex Lenrieus nonnullis 
anto obitum annis filiæ ſuz- quondam g 


Imperatrici omne regnum Anglia, mul 
. nibus-Epifeopis ſimulqve Baronibus fe- 


Thr one 


(a) W. Malmsbur. ibid. — 


Grd of Eugland ern _—_ 


Throne by the () Biſtiops; and rottitth%t wy by t 
Pope: And ſotne vf the Writers df thoſe Times 42 60 
'of Wan nenn be in 80 0 n 4 d Be- that be was 
cume ſalject unti But we muff agu between garen | 
thole; char advanced Hin to the Throne, and thoſe that man 

only obeyed Him, and fore th liltn, when lie was th it. mn wm lang 
The firſt Sort are + ercluim d againſt & by the forementioned W Male: 
Hiſtorians, (in the Places cited) as Waig and per- bur. Hit. 
jured Med; and they obſerve to us, that therefore the d 
Archbiſhop of Canterbury, by the juſt Judgment of G 0 5, G . | 
did not liye a Year after ; and the B a 
= the fame Hand of Providence, ended Days very K. 1023. 

And the Doctor himfelf is ſo fer koch juſt 

fying Hin l Actions, wr will freely give us Leave t 

account it a Crime, to ſet up a King de Facto; though 
he contends for Obedience to him, Wen he is already 
made. The Queſtiom therefore is, concerning thoſe a- 
lone, who ſubmittet to tis Government, and acknow- 

tkedgd- him for their King , after he was placed in the 
Throne; theſe, the Docter is of Opinion, cannot be 
defended by any Honeſt Principle, befides this, That Al- 
ce is due to @ King in Poſſeſſion. But if this was 

really the Caſe, why' this not our Hiſtorians done us 

the Favour to let us know it? Why was ſo uſeful an 
Expedient, upon fuch Occafions, and Exigencies, con. 

deal d from Poſterity'? Or is there any Hint to be found 

in the Writers of thoſe Times, that "ol ay help us to te 
Diſcovery of ſo valuable a ? Ualing and 1 
natur d. Hiſteriatis! You that pretended to write for the 
Benefit of future Ages, how could” you ſuffet us to be 
ignorant of a Doctrine, that had done you ſo much Ser- 

vice, and without which we can never be truly ſenſible 
of the Bleffing of a Revolution? In a word, they have 

been. pleas d to publiſh ſome of the Reaſons; by which! 
the great Men endeavour d to juſtify their Sabmiſſion to 

3 which muſt increaſe our Wonder very mucli, 
that the" Doctors Notion ſhould find no Place among 

them, had it really been. known'atid' mad uſe of: (g oa) Gel 
Some affirm d, that their Oath to Maud was forced up . 
on” them hy King Henry; for which: he expreſs d. fis 
Sorrow: on his Death-Bed, . and releus d theft fron it. 
Thie great of Salichury (b)excuſedihimſelf in arid JW Malm: 
ther Manner ; for he pretended, chat lie ore to * — 
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Succeſſi on cond itionall 
not marty her-out of the Ki 
Peers. Others (i] alledged, 


„ dix. Provided that: the King did 


wit bout the Conſent: of the 


it was unnatural, and againſt 
the Laus of the Realm, for a Woman to reign: And 
. Wh, it was (Y urged; that Oaths, were not to be kept 


to the Hazard of Peoples Lives and Fortunes; for Man 


was not made for Oaths; but Oaths were inſtituted for tbe 


. Ofe of Men; and therefore: no Man ought to be a Slade to his 


' Oath; but his Oath ought to be fabſervient to bis I ntereft and 
ſuch as they are, may be bund 


| So ety. . 
Fig E8E (1) Reaſons; 


in the Writings of thoſe Times; particularly in the 
- Cauſa Regis Stephani, an ancient Manuſcript | in the Cotton 
Library, drawn up purpoſely in Defence of that Prince 
againſt Maud the Empreſs ; and therefore it is not to be 


conceiv d, ſo uſeful a Principle, ſo eſſential, as the Do- 


for thinks it to the Conſtitution, ſhould have been 


forgotten upon that Occaſion, , hat its Influence and 
been ſo well underſtood, as he imagines: On 


the contrary, if wetake an impartial View of this Reign, 


Authority 


we ſhall meet with many Arguments. to convince us, it 


was a Doctrine never thought, of in thoſe Times. That 


J may fully ſatisfy the Reader in this Point, I ſhall de- 


fire Leave to obſerve to him, Firſt, That there never 


was a more unquiet and tumultuous Reign, than Ste- 
E s was, upon the ſole Account of his being an Ufur-. 
And, Secondly, That they who adhered. to him, 


did not believe i it to be their Duty ſo to do, purely be- 
Fiſt, I fay there never was 


cauſe he was in Poſſeſſion. 


a more unquiet and tumultuous Reign, than this of Ste- 


G5) Matth. [Paris p 
tam Præſules quam 


delitatem, conſenſum Sephano præbu- 


Regis Sephani. MS.” in Bibl. Gorton. 


Galba, 
& temeritatis, 
juris vel ordinis, ; quam N 

ra, Sexils infirmitas d ehortantur regni 


Jaborioſa moderamina appetere. Legi : 


bus viros coercere onus grave eſt, quod 
Viriles humeri vix uten 


quam viros 2 muliere imbecillà guber- 
nari, & TWP e deftitui ? 


( Cauſa R 


74. Ounes, 
25 qui Filiæ 
Regis, & ſuis hær ibus juraverant Fi- 


2. | Mulicbrs ſuperbiz eſt 
ay ad id quod non . 


unt — 
Quid indecentius, quid inbob elm, 2 


egis Serben in Bibl. 
men quamvis . No 


mentum 8 Ge 3 


uſquequaque immobiliter eſt te- 


ente neceſſitate, t 
— Howe 9 1 homo propter jur emen- 
tnm, ſed PR propter hominem node 


ſed james h ini, & ju Jalui hath fab! 
e debeæ. 
{Ct * The B Wiichefter f 


a . nulla ex causa ſolvi debeat, 
cn & Oe Legis inſtituta.quzdam, 
erunt : dicentes, fore nimis * * tor | 
Nobiles Famine ſubderentur 


ON 
* 


Aar 2. 5557 r bis Bader 
| 4 4 ma longum vi- 


Crown of England aſſerted, &c. 


phen; which muſt be confeſſed by all, who have peruſed 
the ancient Writers of Hiſtory; and whoever doubts of 
it, will be eafily convinc d, by the (n) Places cited in the 
Margin; where the Miſeries the Kingdom endured by 
thoſe Civil Wars, for near the Space of Fifteen Years, 
are very fully repreſented. In the (n) Second and Third 
Years of his Reign, the Commotions firſt began; and 
then Robert Earl of Glouceſter declared for Maud againſt 
him; and at the ſame time many (o) Prelates, and Per- 
ſons of the greateſt Quality, in ſeveral Parts of the King- 
dom, take up Arms for the Empreſs. In the midſt of 
thefe Confuſions at Home, (p) Normandy provides itſelf 


with a new Maſter Abroad; and David King of Scotland 
takes care to invade the Borders in her Quarrel. The 


Year (q) following, Maud the Empreſs lands in England, 
and was immediately aſſiſted by the Wel/hh, under the 
Earls of Hereford and Cheſter ; by whoſe: Fidelity and 
Conduct ſhe was ſoon in Condition to give Battle to Ste- 
phen, in (r) which ſhe took him Priſoner. It is true, by 
a Reverſe of Affairs, he recover d his Liberty before the 
Vear expired; and fancied himſelf powerful enough to 


reduce the Kingdom entirely to his Obedience. But 


that Piece of good Fortune added only Length, not any 
Quiet to his Reign; for his Enemies continued ſtill in 

Circumſtances to diſturb his Government; and never 
laid down their Arms, till they had obliged him to 
agree to a Compoſition with Henry II. ' which did not hap- 
pen, till the laſt Year of his Reign. Is it not then rea- 
fonable to expoſtulate with the Doctor, why he ſhould 


imagine, this Prince's. Caſe could” be ſerviceable to his 


Defign ? He was to prove the Right; and Authority of 
Kings de Fa&Fo, from the Acquieſcence and Submiſſion of 
the Subjects; but Stephen was never permitted to enjoy 


any Peace and Quietneſs, that deſerves to be taken No- 


tice of; becauſe a great Part of 1 would not endure 
him for their King. Surely an Inſtance more prejudi- 
cial to his Purpoſe, could not eaſily be thought of; for 
if Examples 

() Geſta Regis Stephani, p. 961. (4) Ord, Vitalis, ibid, p.917. 
W. Malmsb. Hiſt. Nov. I. 2. Hen, Hun- p) Ord: Vitalis, 1. 155 902, 922. 
tingdon. 1.8; Et W. Newbrigenſis. & (4) A. D. 1139. Ord. Vitalis, p.920, 
Chron. Saxon. ad A. D. 137: TORE , oy ii, nent og WANT” 

(=) A. D. 1138. Ocd. Vitalis, l. 13, (r) K. D. 14%. | 


p. 916, 919. ; Ry 
0 2: a | Princes, 


have any Influence over the Actions of 
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| the Ewrls of Cheſter, Hereford, and EF doq l. 8. Ord. Vitalis, ce. 


The Hereditary Right of the 
Princes, none can more effeftually deterr them from 
en on one another, than a Reflexion upon the 
many Troubles and Difficulties Stephen was forced to 
ſtruggle with. The two firſt were the only Years of his 
Reign, which were free from the Calamities of War ; 
in which reſpe& the whole Nation is (t) ſaid to have 
ſubmitted to him, and own'd him for their King. But 
what was this Submiſſion ? Even ſuch a one, as is made 
to Torrents and Inundations, when they cannot be re- 
fiſted : And for the ſame Reaſon, every ſudden and 
powerful Invaſion may be thought to be apptoved of, 
when it is not oppoſed. Stephen, by the Aſſiſtance of a 


potent Party in England, ſeizes the Crown, whilſt the 


true Heir is in a diſtant Country, and her Friends were 
wholly unprepared to affert her Right. In theſe Cir- 
cumſtances they comply with the Uſurper, and promiſe 
Fidelity to him. But did they believe this to be their 
Duty? Did they act herein upon the Doctor's Princi- 


ple; viz. That Poſſeſſion made bim their Lawful Ring? No 


certainly ; the contrary is moſt evident: For no ſooner 
did the Empreſs atrive in England, and demand the 
Crown as her Right; but (t) they immediately repair'd 
to her, notwithſtanding their late Engagement to Ste- 
phen ; and ſerved her afterwards with untainted Loyal- 
ty, till they had ſecured the Succeſſion to her Son. Ve- 
ry true, ſays the Doctor; but herein they were guilty of 
a Revolt; they ated againſt their Oaths to Stephen; and 
ought to be look d upon as Rebels. This is a very hard 
Cenſure; not only without Proof, but againſt the Faith 
of Hiſtory ; which aſſures us, that thoſe that quitted the 
Party of Stephen for that of Maud, did it upon this 
Principle, That their firſt Oath to her remained ſtill in 
Force, and could not loſe its Obligation by their ſubſe- 
quent Oath to Stephen. This appear d in none ſo remarka- 


(:) R, Hoveden, p. 8. ſer: Baldwin de Redvers held, Exeter 
( t ) Tho. Wikes Chronicon, ad A. C. and the Iſle of Wight againſt him. Hugh 


1138. Proceres ue i, qmm Pigod, the Caftle of Norwich. Jeffery 


animus jurespurandi tranſgr vacilla- ſurnamed Talebot, the Caftle of Hereford, 
bat, provida deliberatione ſibi concilia=a William de Mohon, that of Dunſter ; 
bat, ſc. Matilda Imperatrix. William Louvel, Caſtle-Cary; and Pa- 
1 may not be amiſs 10 ſet down the nellus, Robert de Nichole, Euſtachius 
Names of the chief Nobility, who declared Fins ohannis, Willielmus filins Alani, 
for Maud the Empreſs, and athered to her pond the Coſtes of Ludlow, Ware: 
Intereſt, notwithſtanding their Oaths to ham, Methune, and Shrewsbury; be- 
hen; vis. Robert Earl of Gloceſter, fades ſeveral others, Vide H. Hunting» 


ble, 
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ble, as in Robert Earl of Glouceſter, Natural Son to King 
Henry I. who juſtified the Afſiſtance he gave the Em- 
preſs, chiefly upon (a) this Reaſon, that he had been 
to her; and therefore was bound" in Conſcience to ſerve her 


. againſt . Now it muſt be granted, this had been 

a poor and wretched Evaſion, unworthy of Countenance 
from Perſons, that pretended to Honour, and indeed com- 
mon Senſe; were the Doctor's Notion of the Engliſh Con- 
ſtitution true, and had it been generally received in 
thoſe Times: For then their Duty to the King in Pofſeſ- 
fron would have cleared all Objections, and removed e- 
very Scruple, which could poſſibly ariſe from the Con- 
fideration of their Oath to the Empreſs ; and whatever 
Attempts had been made to place her in the Throne, 
would have been ſo many Invaſions of the Laws of their 
Country. Well ; but if the Nobility were 'bound: by 
their Oaths to Maud, we muſt condemn them for taking 
one to Stephen; which the Doctor thinks is a. (z) ſevere 
Reflexion on our Anceſtors ; becauſe we muſt then ſay, they 
either did not underſtand their Duty, or did not practiſe it. 
But how can we help it, if our Anceſtors were guilty of 
ſome Actions, which cannot be defended-. or.-quſtified ? 
Were they the only Sinners in the Univerſe in that re- 
ſpect? Or is it a Shame for us to confeſs,” what we can 
never hope to conceal? Faulty we are ſure they were 


upon one Account or other, either in ſwearing to Se- 


phen, or in revolting from him; and therefore, fince it ĩs 
not poſſible for us entirely to acquit them of both theſe 
Actions; the beſt Service we can do for them, is to ſhew 
they were ſorry for the Crime they had committed, and 
endeavour'd to atone for it by their ſubſequent Loyalty: 
And for this we have the Teſtimony of the Writers of 
thoſe Times, who.tell-us, that thoſe who departed from 
their Oaths to Stephen, when the Empreſs landed, did it 
for no other Reaſon, but becauſe they thought they were 


bound to it in Conſcience. That this was the (y) real 


Motive, which Robert Earl of Glouceſter declared 
War againſt Stephen, I have already-obſerv'd ; and muſt 
therefore wonder, how it came to paſs, that the Doctor 


(* ) WII Maland. Elif. Nov. L . made hes podle fne-iqnominid/ views 


(*) View of ibe Engl. nf. p. 6, 7. præſemem tranſigere, vel merere beatitu· 
) Animahant nimirum mentem e- dinem future, ft paternz udinis 


jus multorum Religioſorum reſponſa, Sacramentum itritum haberet. 


quos ſuper negotio conſuluerat: nullo Malmsb. Hiſt. Nov. c. 1. 


Ln. | ſhould 
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ſhould make this Earl's Oath: to Stephen, an Argument 
for the Support of his Cauſe j eſpecially, confidering, 
that the Hiſtorian, who is moſt to be depended on in 
this Point, has aſſign d different Reaſons for that Noble- 
man's Conduct, throughout this Affair. (z) He tells ue, 
That Robert Earl of Glouceſter was with King Henry in 
Normandy, when that Prince died; and that he did not 
come into England, till ſome Months after Stephen had 
been crown'd. (a) He ſpeaks of it, as a Matter well 
known to him, That Robert deliberated with himſelf for 
ſome while, what Courſe: be ſhould fteer in the Difficulties, 
which then ſurrounded him ; for he ſaw plainly, that he could 
not yield himfelf 4 Subject to Stephen, without violating his 
Oath to his Siſter ; and on the other hand, ſhould he refuſe to 
make his Submiſſion to Stephen, he ſhould not only be incapable 
of. doing the Empreſs and her Son any Service, but expoſe him- 
felf to great Dangers. and. Inconveniencies. For Stephen be- 
ing now Maſter of thoſe immenſe Treaſures, which King Hen- 
ry had been hoarding up for many Tears; and being withall 
very liberal, not to ſay prodigal, in bis Temper ; it could not 
be avoided, but he muſt be very formidable, by- the great Qua- 
tity, as well at Number of his Adberents ; and therefore it 
would be in vam to think of oppoſing him at preſent, by open 
Force and Violence. It was neceſſary therefore for the Earl to 
diſſemble his Intentions for ſome while, an1 conſequently to do 
Homage to Stephen; which he perform d under this Condi- 

tion, that no Injury was offer d to bis Honour and Dignity, 
and the Promiſes made to him were kept inviolably. © 
Tus we ſee William of Malmsbury abandons his 
Earl (for whom he had otherwiſe a particular: Eſteem, 


- (=) Will. Malmsb.Hift. Nov, c. 1. 
() Idem ibid. Eodem anno , poſt 


ſas, * (quod minim? Principem decet) 
Paſcha, Robertus Comes Glouceſtriæ ve- 


batur ad eum ab om- 
nium gentium Militibus, & a levis ar- 


nit in Angliam, cujus prudentiam ma- 
xim? Stephanus Aw uf. Is dum eſſet 
in Normannia, multi cogitatione fati- 
girat animum, quidnam ſibi ſuper hoc 
negotio ſtatuendum putaret. Si enim 
R. Stephano ſubderetur, contra Sacra- 
men quod Sorori fecerat, videbat 
fore: ſi refragaretur, nihil Sorori vel 
Nepotibus profuturum, ſibi certè im- 
maniter nociturum intelligebat. Habe- 
bat enim Rex immenſam vim theſauro- 
rum, quos multis annis Avunculus ag- 
＋ Kc. hanc copiam gazarum ha- 

enti auxiliatores deeſſe non poterant: 
preſertim ci eſſer ipſe in dando dif- 


maturæ hominibus, &c. --— Et jam Pro- 
ceres Angliz in ejus aſſenſum pronis 
mentibus tranſierant. Erat quidem an- 
xius Prudentiſſimus Comes, ut illos de- 


licti argueret, & ad ſaniorem ſenten- 
tiam præſenti colloquio revocaret. Nam 


viribus obviare nulla, propter præfatas 
cauſas, dabatur facultas; cui nimirum 
nec in 2 venire liberum erat, niſi 
quaſi defectionis eorum particeps, men- 
tis ſuæ arcanum ad tempus * — 
Itaque Homagium Regi fecit, ſub con- 
ditiane quidam, ſcilicet quamdiu ille 
dignitatem ſuam integrè cuſtodiret, & 
bi pacta ſervaret, &c. 


and 


preſs, RE ew dere prevail d with to renounce bis Oath | Fide dign 


on if England aſſerted, &c. 49 


and Honour) to the of his Reader, without 
any Apology for his Submiffion to Stephen, but what a 
Regard to his Intereſt, and the Neceſſity of Affairs could 
help him to. He as, he was reſolv d to keep his Oath to 
bit Siſter, and do what he could for her Service, even at the 
Time he ſwore to Stephen; 4955 (b) he defired to be (4) will 
thought one of her Enemies, that he might the better re 
act the Part of her Friend. And is it not, then evident, ei,, 
that this Earl of Glouc er by could not poſlibly act upon the riceps men- 
Doctor's Principle? Vertue of that, his former u fen nc er 
Oath to Maud would have 1 abſolutely void, and of R 
= Obligation ; but he declares himſelf of a quite con- 

oy Opinion in this Part of his Management : He be- 
liev'd he could not be releas d from his Oath to his Siſter 
even when he took one to Stephen; and did not pretend 
to 1 2. his Fidelity to her, upon any other Confidera- 

is apparent therefore, that his Example is by 

no means to be imitated, becauſe not to be detended ed; 
for by the Confeſfon of his greateſt Admiter and Advg: 
cate, he was guilty of manifeſt Perjury : But then 1 hope | 
the Doctor will not take it amiſs, if I think him very ex 
cuſable, for what he did afterwards, in 15 of. his Si- 
ſter; for” farely,_ if he heliey'd bimſelf bound by his 
Oath to her, he he bad Reaſon to promote her Late reſt 155 


all 8 and to do © His atmoſb t to plage f 
in the 

Ler me add farther, as an evident pfcof, that, the 
Doctor's Principle was not underſtood and a roy Aok 
— * TT 5 c) David King of Falle op | 


Ities by his Aaberenck to the 


to her, and take A one to Stephen ; infifting u oy biraws ef 
to the Alt, that e was obliged to 25 nvidlh 5 a vincer 

mance of it. Now” had it been the current Do 
that Ape hilt whoever was in full "ha 0 


Trede was to be be yed; ba would have Been! OE 
bie of the Injuftice ol Fol of expofing himfelf fo ** 
Dangers, for a Lady, whoſe Claim to his ; E1:261:th 
diately:ceaſed, from the very Moment her eee hac 
made himſelf entite Maſter df Eug land.” mabincht 21) 

' Aw now I may a appeaÞ ts de ial Rev erz 
whether” any Tnferences can be juſtly. drawn, 8 
1 haye hitherto obſerved, Fg can 2 the Doctor 
h F200 . 
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Due Hereditary Right. of the 
to. hope for Aſſiſtance from this Reign. Great Num- 
bers «( ſays he) of the Nobility, the Clerg y. and People of 
England ſubmitted. to Stephen, and ſwore Fealty to him 
as their King; but great Numbers likewiſe of the Nobi- 
lity, Cc. who had thus ſworn to him, ſoon after took 
up Arms againſt; him, as an Uſurper.- So that here is 


Fact againſt Fact, and Example againſt Example; and 


the Queſtion is, which of the two is to be regarded, as 


moſt juſtifiable, and worthy. of Imitation. If we are to 
believe the Doctor, Allegiance was due to Stephen; and 
therefore they only were good Subjects, who kept their 


Oaths to him, and the Breakers of them Rebels; but his 
Adverſaries are of a contrary Opinion; for they think 
it more reaſonable to affirm, that the Oaths taken to him 
were unlawful ; and upon that account they highly ap- 
prove of the Behaviour of thoſe, who abandon'd Stephen 
for the Sake of Maud. This is the true State of the 
Controverſy, as it preſents. itfelf to us from the View 
we. have hitherto taken of Stephen's 'Reign ; and conſe- 
quently we are yet to feek. for the SatisfaRion promiſed 


o 


from 1t. 


\ W 
% 


«. 2 ” 4A "> is . * | 16 Tt - 4, * , . a 
Ax the Miſchief is, the farther we carry our En- 


quiry into the Hiſtory of this King, the more. we find 


ur Expectations diſappointed. Stephen, in the Sixth 
Year of his Reign, was taken Priſoner at the Battle of 
Lincoln; and then the Empreſs, being Miſtreſs of his 
Perſon, ſeem d to be ſo of the Kingdom too; the. Biſhops 
at leaft, and the whole Eeclefiaftical State, were of this 


Opinion; for they (d) immediately took care to make 
their Pease with the Empreſs; ſwore Fidelity to her, and 
e) excommunicated. all that adhered to Stephen. So far, 


it muſt be confeſs d, the Doctor may have Reaſon to be- 
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liepe his Cauſe proſperous ; and the Truth is, the great 
Biſhop of ;Wincheſter urged it as an Argument to the 
V 
eee ee 
| there. 11 £ 4 3 —_ ig , 


+ as n, Governor, 80 that it was the Publick 


ee Hl Nr, * th Gl nd the et wh le BY: 
Invorant iraque primdy vt par eſt in au- ſhops" were aſſembled. in if, but alſo mas 
xilium Divinitate, lam kene egis of the: Abbots and Archdeacony, (- —_ 
gente Dominam | 4 00 W — lg Now: 12 
ing Domnam eligimus, & ei () W;rMalmsbur, Hiſt, 1. 
deen d  matiatehenientum promirti- Ne eghum vaciller, fl Regnante c- 
anus,  Malmabury ſo be 347 preſent 4 © eat, 
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Crown of England afeited;&c. 
Good, and: Neceſſity of Affairs, that brought; them to 
this Compliance; which is all the Doctor contends for. 
But I muſt beg Leave to obſerve to him, that before this 
Council was aſſembled, the (g] Archbiſhop of Canterbury 
being ſolicited to make his Submiſſion to Maud, and 
own her Title, made Anſwer, That he could not do it with 
Honour, till King Stephen had releas'd hin from his Oath of 
Fealty he bad taken to bim; and therefore he, and many of 
his P relates, with ſome of the Lit), took a Journey to the 
King, to conferr with him upen that Affair; who gave his 
Conſent, that they ſhould yield to the Neceſſity of the Times. 
Thus it is evident, they did not think themſelves at Li- 
berty to turn over their Allegiance to Maud, till they 
wete admitted to do it by Stephen; to which alone that 
unanimous Recognition of her Iitle in the Synod of 
Wincheſter, which preſently after enſued, is to be impu- 
ted. Is it not then apparent, that the (45) Doctor's Prins 
ciple had nothing to do in this Tranſaction? for that 
would have operated immediately, as ſoon as Maud was 
in Poſſeſſion; without any Heſitation or Delay; and the 
Archbiſhop would never have given himſelf the Trou- 

ble of a Journey to Stephen, to ask that, which the Con- 
ſtitution of the Kingdom obliged him to. Beſides, if the 

Example of the Prelates, and the Clergy of this Reign, 
is to preſcribe to Poſtetity ; it will not only be lawful to 
{ſwear to every Prince in Poſſeſſon, but to deſert him too, 
whenever an Opportunity offers; for within a few 
' Months after this ſolemn Promiſe of Fidelity to the En- 
preſe, made in a full Synod, the good Biſhop of Winche- 
Fer, finding his Brother's Party to be in a Condition to 
make Head againſt. the Empreſs, takes an Occaſion of 
quarrelling with her; defeats her little Army at Winche- 


ter; and obliges the brave Earl of Glouceſter to ſurrender 


ers fill extant. 
And yet the Great Quncil of 'the King- 
Aon owh'd. ber Title; and ſrere Fealty 10 
ber: Which ſbemt, the Dodtor. in miſtaken, 


(Vind. p. 106.) when be affirms, in the 
1 1 Caſe of Cennet, ther by the Conſti 1 
2. of our Monarchy, be nho'bad:not the Royal 


thority. 
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' The Hereditary Right of the 
that the Empreſs was forced to give Stephen his 
Piber, that her 2 might obtain his; and this 


was no ſootter done, but the whole Body of the Clergy 


aſſemble again ; by the Authority of the Legate, (i) re- 
voke all their Promiſes and Oaths to Maud, and ſwear a- 


. freſh to Stephen. () What muſt. we now think of this 
- nimble Change in the Biſhops ? Was this effected too by 


the Doctors Principle! ? Certainly no: For the mutual 
Enlargement of King Stephen, and the Earl of Glouceſter, 
was agreed to upon (1) theſe Terms; That Maud foould 
the Lands and Coftles fhe was then in Poſſeſſhon of; and 
both ſhe and Stephen might defend their Pretenſions as well as 
they were able, So that England was then (m) divided be- 
tween them; and either we muſt ſay, they were both in 
Poſſeſhon, or neither. If Stephen was King de Fact of his 
Part, ſo was Maud Miſtreſs de Facto of Hers; ; and there- 
fore thoſe Biſhops, whioſe Dioceſes were in her 3 
could never juſtify their taking Oaths to 
the account of Poſſeſſion, The Truth is, though theſe 
Biſhops did all along favour the Cauſe of Stephen, before 
that of Maud; yet at the latter End of his Reign, they 
plainly made a Diſtinction between him, and a King de 


Jure; for being then, in a general Council, (n) requeſted | 


y him, to conſent to the Coronation of 'his eldefl Son 
Euſtachius, in order to defeat the of Prince Hen- 
95 they peremptorily refuſed to gratify him in this 

oint; aging for their Excuſe an expreſs Prohibi- 
tion, which they had received from the Pope, who would 


ee ME hs 


) W. Malnish. Hiſt. Nov: 1. 2. 


© W. Malmsb. ſays likewiſe, | 5 id * erunt. | 
exc ated all ate. Kc. Pc di + pud Londoniam 
ALLA Conecilio 3 ſc. Archi- 


Ibid. . 
II W. Malmub. ibid. Ad'ultimum 2 


eo modo res ventilata, ut'zq — 


nibus & Rex & ipſe abſoveterar;_ mb | 
Jo pacto alio ebe Hi —— . 


2 — mm ſong pro poſſe, * t priùs, tu 


7107 Tum — 
— ; ith tamen, ne quio- 


ejus tranſierat. 1 25 
0 (hren. Saxon. 3d A. P. 1140. 
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ee erat 
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2 robermd pa 137. 


ſcopo Cant. Epiſcopis quoque & 

eb Arigliz, propoſuit animo fi- 
regio -Diade- 

eo gnire, & de jute debito & ju- 
rato Henricum prævenire, & penitùs 
Poſtulatus autem à Prædicto 
Archiepiſcopo & cæteris Epiſcopis, quos 


iwidem congr — ut Euſtachium 
in ä — 


film ſuum 


medictione ſua pw. mt 


vehementtr\indolurr. Domitus ry 
dem Papa literis | ſuis Cantuarienſi pro- 
hibuerat Archiepiſcopo, ne filium Re- 
7 — 
ip videbarur, * in Regem ſublim 

' Hanidingdon.-p.395. Gervaſ. Do- 


| by 


Crown of England aſerted, & 


by no means permit, that the Father, who had obtain d the 
Crown , by Perjury, Hund be. ſucceeded. by his Sn. From 


= . 


whence, I ſay, it is evident, they would not allow a 


King de Fa#o the ſame Rights and Privileges, which 
belong to a King de Jure; for the Son of a King de Jure 


has an undoubted Title to the Succeſſion, which no Sub- 
jects ever preſumed to 13 But the Biſhops did not 

think, that was Stephen's Caſe; and therefore would not 
conſent, that his Son ſhould inherit the Crown after 
him. And now I hope the Reader will be able to judge, 
how dangerous it is, to make the Actions, even of the 
greateſt Subjects, a Proof of the Conſtitution in any 
Reign. In this of Stephen, (o) we find the Biſhops and 
Clergy pretended to the ſole Authority (where the Pope 
did not interpoſe) of making and removing Kings; 
and they took upon them to diſpoſe of the Allegiance of 
the Subject, whenever they judged it neceflary ; or 
thought they might do it with Safety. But will any one 
inferr from hence, that ſuch Proceedings were warranta- 
ble by the Laws of England? Or that Oaths taken to a 
Perſon, that has the Power in his Hands, are to be conſi- 
dered only as the Effects of Fear and Compulſion; and 
are therefore of no Obligation? And yet this was one of 
the Arguments the Biſhops inſiſted on for their Juſtificati- 
on, in the contrary Oaths they took to Maud and Stepben. 


But their chief Plea on theſe Occaſions, was the Pope's 


Authority, to which they profeſs d an abſolute Obe- 
—_ The Doctor is pleaſed to (p) affirm, That his 
Alder ſaries had not proved, that this pretended Power of 
Popes, in ſetting up Kings, was ever practiſed; or that in 
Obedience to any ſuch Papal Injunctions, Subjects bad ever 
ſworn Allegiance to Non-Hereditary Kings. But he muſt al- 
low me to ſay, they had very good Evidence for this Aſ- 
ſertion ; and it is ſomewhat ſtrange, the Doctor ſhould 
overlook it, in his Peruſal of Villiam of Malmsbury : For 


that Hiſtorian (9) tells us, that when Stephen had reco- 


vered the Throne, Henry Biſhop of Wincheſter, the Pope's 
Legate, held a Council of Biſhops, in which (notwith- 


(0) W, Malmsb. Hiſt. Nov. I. 2. 0 p) Defence, p. 25, 31. | 

The Legate tells the Council : Ventilata (9) W. Malmsb. Hiſt. Nov. I. 2. 
eſt heſterno die cauſa ſecret) coram ma- Auditum eſt lectas in eo literas Domini 
jori parte Cleri Angliæ, ad cvjus jus po- Apoſtolici, quibus modeſt tum ar- 
. tiſſimum ſpettat Principem eligere, ſinzil- gueret, quod liberare fratrem ſuum diſ- 


que ord inare. ſimuliflet ; delicti tamen ſuperioris gra- 


P ſtanding 
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I might produce farther Teſtimonies, to 
Influence the Pope's Commands had over the Prefates, 


The Hereditary Right of the 
ſtanding their former repeated Oaths to Maud) they all 
declare for Stephen; and this they did in Obedience to the 


| Pope's Command, whoſe Letter was read before them. And 


fotne Years after, when Stephen endeavout'd to pet his 
Son crown'd, the (7) Biſhops abſolutely refuſed it; al- 
ledging for their Excuſe, that they had received expreſs 
p36 from the Pope, never to comp with 15 4 Propoſal. 

ew the great 


and even ſome of the Nobility too, in this Reign; but 
would it from thence follow, that the Pope's Depoſing 
Power was then eſtabliſſi d ne That it was a Patt 
of our Conſtitution? And that none could be Lauful 


Kings, but ſuch as were advanced to the Throne by his 
Confen 


t and Approbation? It this was really the Caſe, 
it muſt be confeſs d, Maud had a very ill Cauſe ; and fo 
has the Doctor too; for then, it ſeems, Stephen was a Law- 


ful King, by the Pope s Authority; not by Virtue of his 


in P Yon. | 
HESE Reflexions upon Stephen's Reign, have ar- 
riv'd to an Extent beyond my and Expectation; 
but I hope it will be confider'd, that being the firſt King 
from the Conqueſt, who was truly and properly King 
de Faffo, it was highly requiſite, his Story ſhould be 
examin'd with Care and Exactneſs; for tho' the Doctor 
has thought fit to pl it over with very little Notice; 
yet with his Leave, I ſhould imagitie it very reaſonable 
to expect, ſome Diſcoveries might be made of the Autho- 
rity of Kings de Fatto in his Reign, if it had been own'd 
and allow'd by the Conftitution. The Event indeed is b 
no means favourable to the Doctor; and I am perſuaded, 
the Reader will be of the fame Opinion. I ſhall now 
only add the following ſhort Obſervations ; and then 


ſhall put an End to this troubleſome Reign. 


Fux firſt is taken from a Paffage in our Hiſtorians, 
who ſpeaking of the Agreement between King Stephen, 


—_— facere, & magnopere cohorari, ut gavenſi faverent, ad Excommunicatio- 


e modo, vel Eccleſiaſtico, vel nem vocandos, &c. 

» poſſet, ad Germani liberatio- () Dominus ſiquidem Papa literis 
nem accingeretur. ----- Itaque jubere ſuis ienſi prohibaerat Archiepi 
(K. Legatum) ſe, de parte Dei & Apoſtd- copo, ne filium Regis, qui contra jus. 
hol us Regem voluntate populi, & aſ- jurandum um _— videbatur, 
ſenfu Sedis Apoſtolice inu quan- in Regem ſublimaret, Hen. Hunting- 


tis poſſent viribus; nex> juravente turba- don. p. 395. Gervaſ. Doroberne p. 1371. 


tores verd Pacis, qui Comitiſſæ Au | 
and 


Crown of England aſſerted, &c. 


and Henry Duke of Nor mandy, 

by (5) Virtue of that Accommodation, bs ne oct, 

became a Rightful Ring; which ſhews, they did 

_ his Poſſeſton had made him ſo before, K. 

, When Henry II. obtain'd the Crown, he depoſed 

bblemets made by Ste — 4 meer inary, falſe 

El and Lord; and r > anted to 
by that Kin, tho" King 40 Hao: And all this wis 

15 2 this Ren; viz. becauſe Stephen was an 

e thn therefore his Acts ought not to be prejudicial 


Lavful Kine 7 As the Chronicle of Normand , the 


Book of the Abbey Bey of Waverly, Mr. Selden out. o them, 
Guil. Neubrigenſis, an{ Chron. Brompton, inform us. 
This Remark was lottg 0 made by Mr. (2) Selden, and 
Mr. (æ) Prynn, Names of great Authority in our Hiſtory, 


and who can never be ſuſpected of Partiality in this 


Controverſy. On the other hand, Maud the Empreſs 
had created (y) Milo, Earl of Hereford ; ) Gaufred de 
Magna Villa, Earl of Efex ; and (a) Robert de Sroullo, Bi- 
ſhop of London ; of which Honouts we do not find, that 
Stephen pretended to deprive them ; and we are ſure the 
Biſhop continued in Foſfeſſion to the Time of his Death, 
which was not till Ten Yeats after. * 

Tux next King, whoſe Title I am now obliged to 
enquire into, is Henry II. () hom the Doctor is ow 
to reckon among his Non- Hereditary, or de Faffo Kin 
for theſe two Reaſons: Firſt, Becauſe his Mother Aa 
the Empreſs, from whom he derived his Right, was 
living in the fonrteenth Year of his Reign. Secondly, Be- 
cauſe the Royal Family of Scotland, being deſcended from 
Edgar Atheling's Sifter, were before him in Flood ; and 
therefore ought to have enjoy'd the Crown. Bat if x 
fhould appear, that theſe undoubted Heirs entirely re 


fignd up their Rights and Pretenfions; I hope then he 


Doctor will allow Was II. to be a Lawful * without 


(s) Nr — * I. c. 9585 75 7 85 
108. t. Hemi rd. c. 76. ompto n. of , 1 
Tate Brompton, Chedg. p 8 Ke 27 Mes of | an 
bus, Deo ptopitio, lehr {hs 6 772 as Wir, 
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in Concordiam convenerumt. & Ds 
(:.) Chartz Invaſoris præjudicium le- () Defeines 
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tell us exp ptelly, — 
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Ks non erant ſoliti. Ord. Vitalis, 1. 3. p. 503. 
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having Recourſe to his Hypotheſis. That the Empreſs 


had a juſt Title to the Crown, after her Fathers De- 


ceaſe, is not to be diſputed; for all imaginable Care had 


been taken, to ſecure the Succeſſion to her, by the Oaths 
of all the Prelates, and | Nobility ;: And therefore ſhe 
claim'd it as her Birthright ; and would never yield up 
the quiet Poſſeſſion of it to Stephen. But we have like- 
wiſe a wellgrounded Aſſurance, that ſhe never intended 
to fit longer in the Throne, than till her Son became ca- 
pable of the Government. This was probably the Rea- 


ſon, why ſhe would not take upon her the Title of 


een, even when her Enemies were at her Feet, and 
ſhe ſeemd to be entirely in Poſſeſſion of the Kingdom; 
for upon any.other account to have declined a Corona- 
tion, (c) conſidering the Diſpoſition and Temper of thoſe 
Times, might have proved very prejudicial to her Inte- 
reſt; During the tender Age of her Son, ſhe was con- 
tented to endure the Fatigues of a Military Life for ſe- 
veral Years; but at length, having loſt her two great 
Supporters, the Earls of Glouceſter and Hereford ; and 
being tired out with (d) Vexations and Diſappointments, 
ſhe reſolves to leave Englant, and to ſpend the reſt of 
her Days in Peace and Quietneſs with her Husband in 
Normandy. So that now it was plain, the future Proſe- 
cution of the War againſt Stephen, was wholly devolved 
upon her Son; and it ſeem'd but reaſonable, that the 
Crown of England ſhould be the immediate Recompence 
of his Trouble in acquiring it. About (e) two Years 
after his Mother's Departure, Prince Henry landed in 


England, upon the Engliſh Nobility of his Mother's Party 


having declar d, that they would not ſtir, till he (f) who 
had the Right, return'd into England: On his Arrival, 
thoꝰ then but Sixteen Years of Age, many of the Nobi- 
lity diſcover d their Inclinations to him; (g) becauſe, of 
Right, all belong d to him ; and they were deffrous of ſecuring 


(e) Angli nifs coronati Rege ſervire res contra Regem Stephanum liquam ex- 
citare ſeditionem, ed quod Robertus & 
(4) Imperatrix jam licanæ diſ- Milo Comites univerſæ carnis viam in- 
cordiz tædio affecta, in Normanniam greſſi fuerunt, & Imperatrix transfreta- 
transfretavit, malens ſub tutelà mariti verat, niſi /pſe, ad quem omnia de jure 
ſui in pace quieſcere, quam in Anglia contingebant, in Angliam rediret. 
tot maleſtias ſuſtinere. Gervaſ. Doxo- (g ) Quia eum omnia de jure con- 
bern. p. 1363. ad A. D. 11479. tingebant. --— Et jura Regni Henrico 
Ce) Gervaſ. Dorobern. ad A.D. 1149. jam militi juvenculo conſervare vole- 
(J) Gervaſ. A. 1149. p. 1366. No- b Gervaſ. Dorobern. p. 1366, 1367. 
lebant enim Comites Angliæ & Proce- 
FE the 


Crown of England aſſevied)&c. 
thei * Rights of tbe Kingdom to that 


young Knight. From 


which Paſſages I may venture to inferr; that hisMather: 


had actual 
he ſhould have a Right upon any other account, 
eaſy to imagine. He did at that time but ſhew/himfelf 


ward into Scotland, to the King his Coufin, who alſo 


to them, to fix them to his Party, and then went ber-. 


EEE — over her Title to him; for ſhow! + 
18 not Fe . * 


treated with him, as claiming the Crown of England in 


his own Right, and engag'd him by Oath, (b) if he re- 


cover'd the Crown, to let him — Neweaftle and Nor- 
thumberland, and all the Country between the Tire and 
the Tweed, In the Beginning of. — Log (i) be 
return d from Scotland into Nermandy; and then his Fa- 
ther (H) Geoffrey of Anjou refign'd up the Dukedom of 


Normandy to him, which Dukedom Ege, had held in 


Right of his Wife Maud ; and therefore it is probable, 

that at her Inſtance, at leaſt not without her Conſent, he 
gave it up to her Son Henry: And if his Mother was con- 
tent to refign to her Son her Right to the Duchy of Nor- 
mandy, of which ſhe and her Husband were then in quiet 
Poſſeſſion; we have much more Reaſon to think, ſhe 
did reſign up to him her Right to the Crown of England, 
which he himſelf was to be at the Pains of recovering by 
Force. Ie ſtay d in Normandy and Aquitaine till the Year, 
1152, being engag d i in a War with the French King; 
and during that time the War was renew d and catry d 

on in England, between King Stephen, () and the Lords, 

that ſtood up againſt him, to preſerve the Rights of the 
Cron for the young Duke Henry, as the Hiftorian tells 
us: So that it appears, they had then no farther Concern. 
for his Mother; but looł d upon the Right of the Crown 


as devolv d on him; to whom, next time he came over 


into England, it was agreed by King Stephen himſelf, 
that oh his Deceaſe, it ſhould acgordingly Abend. 
And nothing ſerms to put n u ec 


{od 
*% ty U 7 . * In I 
pr Kondo in g 
RED ho, þ 50. inter, * eſt a fluvio 1 r 

Imperatricis jam 2 399 


Juveris r Curia Die 
'fuz, — 8 ˙ 

Nee Darid in C. enrico io ſao, * 

vitate Se voids to Sacramen- . Et ſciendum eſt, q 

to, ae liz fieret,- red- anno i is. 

deret ei- Novum Caſtellam, & ' totam S 

& perfuitteret illum æ lio ſuo totum 
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Ae ſtion, than the (n) Joy which te Empreſs awd expreſs d 
ä upon — Ra into Nermandy, aſter he _ 
omni gente feed this Agreement with Stephen; an nodoubted Sign, 
&, Ac. dba, that he had done nothing in that Act againſt her Con- 
Leica & be- ſent; much lets ta her Wrong and Prejudice; and yet hy 
fi. ot. Ha. thei Acoornmotiation — was ſettled on the don, 


don, 1, without any manner of Regard: to the Mother's Right. 


And if we conſiden the Temper of the Empreſs, that 
ument: We find this to 


will ſtill add Force to this Arg 
be her Charucter, Fhat the was a Princeſs af a. very 
great Spirit; and her Carryiog it fo high upon her Vi- 
Gory over King Stephen, i is a ſuffeient Proof of it. Now- 
ſuppoſing that ſhe: was of that Temper, and that be had 
not an up den Rig ht to the Crown, hut ſent} her 
don over only to act in hes Name; and, he ſo, fat abus d 
his Mother, as withont her Authority to give away her 
Right for ever, ieſerving only the Reverfion of the Crown 
to Fiwſeif It cannot be conceiv d, that we ſhouldi 6nd 
nothing related in our Fliſtotians, either done or laid by 
the Empreſs, in har + of her own Right; eſpeei- 
ally if-we'confider, tha Henry'did not ſtay in 
long aſter the was made between K ing Se- 
pben and him; but retura'd: back again ſoon into! Ner- 
mandy, which of all Places one would think he ſhould: 
not have choſen to go to, had he done his Mother, that: 
was there, ſo great an Injury; nor would ſhe hays: wel 
comid him thither with ſo much Joy; but rather ha ue 
ſhew'® her Reſentment, by e him ſome Trouble 
there. Let we. fin& nothing, but that he liv'd there 
quietly, without the. leaſtt Meouble from his Mother ; 
atid/ftay'd there til} he was ſent for into England upon 
King: Stephen's Death; and. then we have no Ground to 
imagine, but that his Motheb pave him Joy, and wiſh'd, 
him à good Voyage hither; — Fy happy- Reign: At 
= the Silence of the: Hiſtorians — ber 
is a better Argument, that ſhe had given up 
ir Big, than their 57 mentionißg her Wen, 
TS 55 ucing an 7 of i 2 is of; the 

() 2 (n) we are:t opt put, off, his . 

dune, tip to Treland by the —.— 900 his Mother; which 
| gor = can never be believ'd: by d who. il ſhe rented: 
— his Poſſeffion of the Crown; And, hftly,” we have evi · 
dent t Proof, that ſlie took * r Sone Partin Ris ( 3 

8 


Crown of England afferted\&c. 
e Becka. In the Cotton Library 


Fleas Becket and others, relating to biy car; in 709 
one of which it appears, 

ed to his Mother againſt the Archbiſhop, 
reproved Nicolas de Mante, the Archbiſhap's Friend, very 


but rather an undeniable I of the mutual Cots =» 
fidence there was between them, fince the Injuries doſe 5 
to. the one were reſented by the other; vrhich could 
never poſſibly have happen d, had the Eur lok'd up 
on her Son as an Vſurper. 
Secondly, That the Houſe of Scotland" ever leid any 
Claim to 1 Crown of England, upon the accomit of 
their Deſcent from Margaretꝭ the Sifter of Edgar  Arbi- 


ling, no where appears; on the contrary; it is an unde- 


niable Truth, that David King of Stattand: (Neptiew: To 
Edgar) ſwore to the Empreſs Maud's: Succefhon j ab 


Kingdom; and at length, by His ſteady Adhierende to 
— and his Fidelity to her Son; with who: he 
made the A juſt now' mentibn'dy contribmed 
very much to his Advancement to the Thrane. Which 
Actions, if they were not good Evidences of his having 
quitted all Pretenſions to the Inheritance of England, it 
was certainly impothble for him to ra chat would 
have been good. 

Tuus far deem eng to cleat the Hittody of 
our Kings, from the Conqueſt; and have ſuc 
ceeded in my Defign ; which was to ſhew, that the Sub» 
jects Had Reaſon to-obey them, as Lawful Sovereigns, 
Stephen only excepted, without the Help of the Doftor's 
Principle. Bus ik it J preſume too much upon the 
of my Arguments, I have chis Comfſbrt however that 


him in) tllis preſent Undertaking. For were it onlycun: 
certain, whether 'Williap:1. and his Sons, had a. Lg 
Title to the Crown; (Withiont regard tu their Poſſeſſion 


this very Uncertainty would / be a ſufficient; Confytation | = 8 


of what he has urged from their Reignsg: becauſts his 
abſolutely depends upok the ——_ 


there. & an | 


ſerded her Right to it; to the manifeſt Hazard of his own 


the Doctor will not be able*to-averthrow: their Probabi- 12 (5) 
lity at! leaft; which I cannot but think neceſſary fuß 


rn 


_— to 


ſharply upon that Account. Surely this was no Sign ot 9 Epif a 42s 


any Miſunderftanding between the Son and the Motiier; g, bY 4 


"GEL. 


Ep. 49% 


60 The Hereditary Right of the 
ed Exiſtence of Kings de Faffo, who were ſubmitted to 
and obeyed, for no other Reaſon, but upon the account 
of their being in the Throne: But the Doctor cannot be 
ſure, the Subjects did not think themſelves bound in Con- 
ſcience, to pay their Allegiance to theſe Princes upon o- 
ther Conſiderations, befides their Poſſeſton ; and conſe- 
- quently his Cauſe is far from being ſecure. He is pleas d 
5 indeed to expect, we ſhould demonſtrate the Rights of 
© Se bis theſe Princes; and therefore (q) complains of one of his 
p. 21, & Anſwerers, That be bad not proved, that the Subjeckr ſubmit- 
ted to certain Kings (whom he had called Kings de Facto) 
upon the Score of Hereditary Right, or of any Right at all, 
antecedent to their Poſſeſſion, which (ſays he) of all. things he 
ht to hade done. But by his Leave, his Adverſaries 
will never think it their Duty, to prove the Rights of 
Princes, more than of any private Men; which, by the 
eſtabliſſid Rules of Equity, ought always to be pre- 
ſumed, and taken for granted, till the Contrary is made 
evident. On the other hand, none are to be eſſeemed 
Criminals without Conviction; and yet ſuch were cer: 
tainly all Kings de Facto; for the Kingdoms then poſ- 
ſeſs'd, did of Right belong to another, from whom 
they were forced by Violence, and withheld by noto- 
rious Injuſtice. Since the Doctor therefore has thought 
fit to charge ſo many of our Kings with this Crime; it 
becomes him to make it good by undoubted Teſtimo- 
nies and Authorities; otherwiſe he denies them that Ju- 
ſtice, which the Laws of all Countries allow to the mean- 
eſt Subjects, who are ever reputed Innocent, till the 
Guilt they are accuſed of, is clearly detected, and ma- 
nifeſted. Sts Teo if re Otto Rt 2 
Tu E Doctor perhaps may now expect, I ſhould fol- 
low him through his whole Lift of Kings de Facto; but 
fince he has not thought it worth his while, to take much 
Notice of them himſelf; he will excuſe me, if I paſs 
Y Se bis them over with as little Regard : (7) He has been 
4. pleas d indeed to draw an Argument from al Paſſage 
in our Homilies relating to King John; and (as the 
(r (s) Biſhop of Worceſter had done before him) urges it as 
Suing. 4 Proof, That the Engliſß Clergy in Queen Elizabeth's 
enge, Reign, thought Allegiance was due to King Fobn, as a: 
Lal, 4. Lawful Prince; | becauſe they call him the Subject Sve- 
b. 32 3. reign Lord the King; and their Natural Lord TO of 
N | . ngland : 


Crown of England erde Kc. 


England; whereas it is well-known, that King John w 
more than a King in Poſſeſtan; for Arthur, who was bis el- 
der Brother's Sher and put up a Claim againſt him, with his 

Siſter Eleonore, who was kept in Priſon: all his Reign, were 


nearer in Blood to the Throne, than bimfelf. But let the Do: 


Cor be as confident as: N we have vety g 
Authority to affirm, that ere r appointed his 
Brother Jobn his Succeflor, by which Teſtamentary Right 
(according to ancient Cuſtom) he might become.'x Laws 
ful King, and therefore Jobu pretends to have ſucteeded 
Jure Hæreditario. In the next place it appears, that (u) 
Arthur very early ſubmitted to King John, and did Ho. 


mage to him; and (z) I find an Inſtrument cited out of 


Chopinus, which ſhews, he acknowledged John to be King 


of England; upon which my ()) Author makes the fol _ 
lowing Reflexion: Trul 57 Arthur had nos thought John 
a Lawful King, e time of Enmity ſo have termd. 
e him à Lawful King, when at 
being prefent, be did Homage to 


bim; but he muſt needs * 
Vernon, the French Ning 
John, as to the Kin f Bp land his Sovereign Lord. Now 
as the Biſhop of 5 Faq EK the Doctor ask, why we 
may not do as much for any King de Facto, as the People 
of England did for John: So I would be informed in my 
Turn, whether the Subjects could do leſs, than call him 
King, and obey him as ſuch ; ſince Arthur, the true Heir, 
had done ſo before them. And why might not this be 
the Reaſon, that the Convocation beſtows the Title of 
King upon John; and {| — of him, as a Lawful So- 
vereign? Beſides, the has been told, that were 
Jobn no more then a King de Fa&o, it was ſtill unlawful 
for the Pope to curſe tiim ; to abſoloe the Subje&s' from — 
Allegiance to him ; and give the Kingdom to the Daupbin f 
France, which are the chief Points the Homilies 210 
to condemn. For their Deſigu was, to cenſure the Pope 
Interpoſtion in the Affairs of England, and to r 9155 
* 3 in 1 of * Obedience 4 
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6 The Heivditary'Rightof the 


Subjects; and therefore it does not follow, becauſe they . 


| diſallow of the Barons transferring their Allegiance to the 
„at the Pope's Inſtigation ; that therefore they. 
held it unlawful for them, to preferr Arthur's Title to 
Fobn's. But then the Doctor thinks, they would not 
| give John the Name of King; much leſs would they honour 
* The the Appellation of their wh 47 and Sove- 
we not 05 d, that Poſſe Mellon 


| to - — 
(z)Anthur — „ when they — that (2) Arthur 
did K. P. was alive, when the Barons invited the Dauplin into Eng- 
Barons invite land «that Prince having been dead fourteen Years before. 
theDauphin, 80 that the only pollible Bar to King Jahn Title, muſt 
Marth, Paris. he Feonore, pokes Sifter ; (a) who was indeed living 
He, ma many Years after Henry HI. poſſeſs d the Throne. Upon 
6-2-1241 which account (unte King Richard's Power to diſpoſe of 
| the Succeffion'be allowed) I ſhall' not pretend to defend 
Ki ng Jobn s Poſſeſſion of the Kingdom, againſt a Right 
ſo manifet, as hers was; ' which it does not appear, ſhe 
had ever ſartenderV : Tho at the fame time, I cannot 
but think it ftranpe; if there had been no manner of Ob- 
jection againſt her Title, that neither the Pope, nor the 
French King, nor the'/Barons of Eugland, in their fre- 
Gag wich King John, and his Son, ſhould ever 
t up that Lady's Clit againſt them, and reproach 
them with Injuſtice to her; which yet they do not ſeem 
to have ever done, as far às we can leatn from the Hiſto+ 
ries of thoſe Times; nor indeed does it appear, that 
Eleonore ever laid Claim to the Kingdom. But I am not 
ſolicitous about this Matter; and therefore hall, witl- 
ob any Difficulty; agree with the Doctor, if he inſiſts 
upon it, that King Jen was no better, than 2 King de 
Fa#v, atthe Time we ate ſpeaking of; his Niece: 
fill bog, But is it npotoble; that the Authors of this 


Homily ſhould, through Ignorance or” Inadyerten 
Think of King 1 Til than it deſery ? 

Might they not believe, 

Brother, was then 4794, and conſe 


that Eleoitore, ds well as her 
fly, that his 

Right was not to bedifputed? This. C 
| ſuggeſted to the * by one of his Adverfaries, bat 
| without 


nlideration was 


Crown of England\aferted;&c. 


n the: learned Compilers of the Homilies, to. * 


flexion upo to 
imagine, they were not as well acquainted -with the Hiſtory. of 
that Age, as we.” Now, tho I will never allow the Do- 
cor to have more Reverence and Eſteem for thoſe Au- 
thors, than myſelf; yet 1 can eaſily believe, they were 
miſtaken in this Point of Hiſtory; and my Reaſon is, 
becauſe I find them guilty of a much greater Error, in 
this vety Paſſage, that is now before us. If he will be 

leaſed to caſt his Eye upon this Part of the Homilies, 
he will be ſenfible, they reproach. the Barons, &c. with 
taking up Arms for the Dauphin againſt King John; at 
the Inſtigation of the Pope; whereas it is « Truch got 
to be called in Queſtion, (if Matthew Paris may be cre 
dited) that the Pape diſcourag d that Rebellion to the 
utmoſt; and at laſt excommunicated the Promoters and 
Fomenters of it. The Methods made uſe of hy him to 
ſuppreſs thoſe Inſurrections, are ſo copiouſly related by 
that Hiſtorian, that it may well ſeem wonderful, they 
ſhould ſlip out of the Memory of the Writers of this 
Homily ; but they might eaſily be ſuppoſed ignorant of 


. , 


the Time, when Elzonore diet! ; becauſe ſhe is hardly men- 


tion'd by that Author, throughout his whole Account of 


King John's Reign; and when lie takes Notice of her 


Death under Henry III, he does it in ſo few Words, that 
it might eafily eſcape a diligent Readers Obſervation. 
If any ſhould be offended with the Liberty here taken 


with the Homily; I muſt'aghin aſſurb my Reader, it 


proceeds not from the leaſt Diſaffection to the Compo- 
ſers, much leſs to the Doctrine of it, which is the only 
thing we are obliged to maintain; not the Arguments 


made uſe of to prove it. So that it ſtill xemains true, 


that the Pope had no Authority to abſolve the People of 


England from their Allegiance to King Jahn; and who- 


ever took up Arms againſt him, by Virtue of any ſuch 
Command or Injunction, was guilty of Rebellion; tho 
it is alſo certain, thit the Pope neyer adviſed the Wa 

maintained by the Barons far the Dauphin; but on the 


 contraty,, cenſuted; and vonderpn N t. Ladix, the Do- 
King of 


Qor inſitts upon it, chat to call Jobn England, 


and Natural Lord, and Sovereign, ave evident ne they . 


thought him to be 'a Rightfl® King. But this "Coal 
quence, as to calling John King of England, is not ſo 


certain, 


„ „ * * 


139. 


„ 
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mei, & aurilio ipſius Milonis & alio- 
m Baronpm mecrum captus fait, &c; 
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certain, as the Doctor takes it to be; for the Hiſtorians, 
that did not believe Stephen had a Right to the Throne of 


England, always give him the Title of King; even Maud 
the Empreſs herſelf, (c) in her Charter to Milo of Hereford, 
ſtyles him King of England; tho at that Time he was her 
Prifoner. And it is worth obſerving, that the Scripture 
tells us, that [/hboſheth reigned Two Years, and Athaliab 
Six ; but nobody will inferr from thence, that he was a 
Lawful King, or ſhe a Queen: And which is ſtill more 
remarkable, (d) David calls Abſalom King; and yet ſure- 
ly he never acknowledged, he was ſo de Jure. I muſt 
defire likewiſe, it may be conſider d, whether the Word 
Natural is applicable to a King de Facto; for my (e) Lord 
Chief Juſtice Coke teaches us, That Natural Allegiance is 
dus originally by Nature and Birthright ; and he that owetb 
this, is called Subditus Natus ; and dar er in an Indict᷑- 
ment for Treaſon againſt J. Dethick, ad and 3d of Philip and 


Mary, it ran, Contra Philip. & Mariam ſupremos Do- 


minos ſuos j where Naturales was omitted, becauſe King 
Philip was not his Natural Liege Lord. From whence it 
ſeems plain, that King John, having no Title by Birth- 


right, could not properly be called the Natural Lord, 


and Sovereign of the People of England; arid therefore the 
Writers of the Homilies, when they ſpeak of him in 
thoſe Terms, did believe he had a Right, by Bleed, to 
the Crown; or elſe we muſt ſay, they did not truly con- 
ſider the Propriety of that Expreſſion. 

- 1 now proceed to the Houſe of Lancaſter; and ſhall exa- 
mine the ſeveral Obſervations, which the Doctor is pleas d 
to think for his Purpoſe, in the Hiſtory of that Family. 


(He begins his firſt Remark with a Reflexion upon the 


Conduct of Biſhop Merks of Carlifle:: Of all the Great 
Alen (ſays he) we meet with in our Hiſtory, none was more 
likely to have ſtood out againſt the Government of a King de 
Facto, han that Biſhop ; and yet it is certain, that he ſate 
ol » prey ties 01 OH rn inge ann | 


teh Rymer. Tor, 1. -p.8.., Matilds - Teſt. Theobaldo Archiepiſeop Cant. 


Imp. Hen. R. filia & Anglorum, Do- Roberto Epiſcopo Lond. Aleiandro E- 
— Hane autem en piſcopo Linoo 8 Epiſco * 
: = HN irs = ſervitio ſao | Davids, goto Lops ienſi, 

mihi fecerat, & ita quod tunc ; vide t. Roberto Com. Glou, 


bam in captione mea apud Briſtoll 


+ Stephanum, qui. Dei miſericordii " 4 2 Sam. xv. 19. 
Faule Roberti Com. Gloceſt. fratrig 5 ts Calvin G 
(7) Fien, p.q 


Crows of England afferte#, &C. 
in Henry IV. s firſt Parliament, in which thoſe Ads were paſt; 
that we have in the Statute-Book ; for it was at the Cloſe. 
1 that Parliament, he made his Speech in Behalf ef King 
chard ; and ſome time, after pleaded that King's Pardon 
; for a Conſpiracy againſt him, for which he ſtood condemned to | 
die. And (g) a little after; It is 4 great Miſtake.to think; (7) View: 
there were any Nonjurors in the Numerous. Party, that eſpouſed ® * 
the T'itle of the. Houſe of York ; for all the Partizans of that 
Houſe lived in Submiſſion, and took Oaths of Allegiance to the 
Three Henry's.. Would not any one now conclude from 
_ theſe confident, Paſſages, that the Doctor had Demon- 
ſtration on his ſide; and that, it could never be diſpu- 
ted, but that this Biſhop of Carliſie had acknowledged 
Henry IV. and ſworn; Allegiance to him? But what if 
the Doctor had really no Foundation for theſe bold AG 
fertions? And there is in Truth no manner of Evidence, 
that ever this Biſhop took an Oath, or ſubmitted to 
Henry IV. Have we not then good Reaſon to complain 
of the Injury done to that Prelate's Memory? And will 
it not become the Doctor to make him Reparation ? It 
is a hard Caſe, that a Perſon, ſo highly (4) honoured: in 74; . 
Hiſtory, and fo much reverenced by the ableſt and moſt Hs! ex 
partial Judges, ſhoulg at laſt be called to an account, win de pre- 
and fall under the Doctor's Cenſure, for an Action uni- x I 
verſally applauded, without the leaſt Contradiction, for % Fafice 
more than Three Hundred Years ; ſurely the Arguments C2 615. 
ſhould be very powerful, that can eaflly ruin ſo, well De An.” 
eſtabliſhed a Reputation; and nothing but the irreſiſtible zo; Suling. 
Force of Truth, could prevail with the Doctor to rob 88 
his Country of ſo glorious an Example of Fidelity and, 146. 
Fortitude. ,- Well; it is in vain. to ſpend Time in Ex- 
oſtulations, if the Matter of Fact is really as he repre. 
can; his Proof of N ORP ont wy Tho- 
mas. Merks, Biſhop of  Carlifle;; ( % be.) ſubmitted 'to 
Hen IV. ee l Abe: ä or he ſate in e 
his. firſt Parliament, &c.. But how does it fm thence 
follow, that he muſt have ſubmitted to Hengy IV? The 
DoRot knew very well, that no Qualifying Oaths were 
then required of Peers at; their Entrance into Parlia- 
ment: And by a late Example he might havę been ſatiſ- 
fied, that his Appearance in Parliament (I might call it 
a, Convention; for I ſhall prove it to have been no better 
by and by) was no en, that he approved: of their 


Pro- 
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Proceedings: For he cannot be ignorant, that ſeveral - 
of the Deprived Nef, attended ſome Days in the hte 
Convention ; and yet they neither acknowledged the 
Authority that ſummoned it; nor concurred with it in 
its Reſolutions. The Doctor adds, He did not make his 
þ, till the Cloſe of the Parliament; and from thence in- 


fers, 1 efent in the preceding Part that Bf 


Does it fotlonr that he thereby 


fon, when many rally II. s As were repealed, This 
is joſt epood an 1 as the former; in which he 
takes it for granted, that every Lord gives his actual 
Conſent to every Act, that paſſes. Beſides, how 

he know, that this Sp was made at the Clofe' « 
the Parliament ? And if it was, why muſt it from 


thence follow, that he was preſent” in the Beginning' of 
without any up- 


it? Theſe are all meer 
port from Hiſtory; and therefore may as well be denied 


others, as they are affirmed by the Doctor. Laſtly, 
b or 3 urges it againſt this Biſhop, That he after- 
A the Fend of Henry IV. for a Conſpiracy a- 
0 ha fo which he ſtood condemned to die. And what 
uence the W would draw from thence ? 
acknowledged him to be 
a Ri heful King; or eng aged hjmfelf to be his true and 
faithful Subject for thei future? Might not 2 Man con- 
demned by Cromwell for ſerving Kin Charles II. have 
rome: a Pardon granted by chat without the 
mputetion of owning his Au ? Or 157 it abfolnte- 
ly neceſſary in ſuch a Caſe, that a Man ſhould be hang- 


Al, in order to ſhew his Loyalty ? For what other Event 


ene 


(3) Defence, 
P. 39- 


expected, if he muſt accept 
which, it often ns, muſtbe pleaded, before it be- 


comes effeual?? But how comes the Doctor to know; 
that Biſhop Merk, ever pleaded Henry VV ?s Parden? ] 
what Writer or Hiſtory is it to be found > Mr. Rymer 
(to (i) whoſe Collections he referrs his Reader) Fahr 
gives us knie Copy of the Pardon, without any. Intima 
tion, that he ever pleaded it; 10 that we 1 yet to 


pee fer Authority for this Piece of Hiſtory. It may be, 


the Doctor thinks, there could be no other Motive for 
hy yn but any the Aſſurance he had given Hen- 
=_ of becoming his good Subject for the future: 

t why then was it not inſerted in the Pardon? Wh 
way” * Neaſon emitted? Taſtead of which, the al 
; Cauſe 


of nd Pardon; | 


Crown of England fred &c. 6& 
Cauſe aſſigned for that 4G Grace, is (k) the t Re- 
verence that King had for &. — Chas 
rafter. Aﬀer all the Doctor 0 0 2 — this inar- 
euſable in - taking up Arms; fince the Earl of 'March (for 
whoſe Sake only, as E e it was 
to levy War againft Henry IV.) never ſet up bis Claim to the 
Crown, in all that Rei «Aer his Exelamatiqn upon this 
Occafion is not a ile inſulting : What then — 
—_ Merks? But what becomes of the Doctor, if of 

II. was alive at LR when this Biſhop ap- 
peared in Arms againſt IV; is it not then evident, 
— our exact Hiſtorian is is ſubject to the ſame Frailties 
he charges upon his Adverfaries ? Now that Richard LE. 
was then alive, is certain from undoubted Authorities, 
For, Firſt, We have the Teſtimony of one, that (n) flou- 
riſhed in thoſe Times; who ſays it expreſly, that when 
Merks , Party wa 1 King Richard wos fo 
montified at the News- of that Misfortane that (as was re- 
ported) be voluntarily famiſhed himſelf. And, — 0p 
put this Matter out of Queſtion, we have the Word of 
Henry IV. himſelf, in the (v) forementioned Charter of 
Pardon ; in which it is ſaid, the Biſhop's Crime was — 
ſpiring with Thomas Blount, Bennet Sealy, Knights, and 
many others condemned at Oxford, 2 el King Richard. 
Ie was Richard II. s Title therefore, not the Earl f 
Marchs, which the Biſhop was concerned. to defend; 
and conſequently his Obfervation about that Eart's Sub- 


_ miſſion to Heary IV. is nothing to his Purpoſe, were it 
— And whether it'ls fo or not, ſhall be examin d in 


Place. 

SHALL bes Leave to conclude this Defnce of R- 
fon Merks, fre that ſhort Hiſto of ** age my 
Lord Chief Juſtice ce has 1 | 
tutes. (e) At the Parliament holden the Firſt Fe V. 
r NS the Biſhop A r bed 


68 


| Reign; but that Hiſtorian does not tell us are very well aſſured, t 
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willed the Lords, that in no wiſe they ſhould diſcloſe any thing, 
that ſhould: be there ſpoben; the Earl of Northumberland 
demanded” of the Lords, what were beſt to be done for the 
Life of Richard II. Thus far are the Words of the Roll of 
the Parliament. At this Time ſpake that worthy Prelate (p) 
John Merks, Biſhop of Carliſle ; and (q) ſaid, That the 
ought not to proceed to any Judgment againſt King Richard, 
for Four* Cauſes. Firſt, That the Lords had no Power to 

ive Judgment upon him, that was their Superior, and the 
= RD'S Anointed. Secondly, That they obey'd him for 


their Sovereign Lord and King Twenty Two Tears, or 


more. Thirdly, If they Power to give Judgment 
againſt bim, they ought in Juſtice to call bim to his 4 
forr ; fer that (ſaid he) 5 granted to the cruelleſt Mur- 


| "derer, or erranteſt Thief in ordinary Courts of Juſtice. 


Fourthly, That the Duke of Lancaſtre had done more 
Treſpaſs to King Richard and his Realm, than King Ri- 
chard had dane to him or them, &c. and defir d, that if t 
would againſt him, the Names of them, that ſo _ 
proceed, might be entred into the Parliament Roll. It is true, 
that the Parliament Roll omitteth this Speech of ' the Biſhop ; 
but it appeareth by the Parliament Roll, that the Lords pro- 
ceeded againft King Richard, and adjudged him to perpetus 
Priſon ; whoſe Life they would by all means to be ſaved, as 
eth. The Names of the Biſhops, and Lords, 
the 


the Roll report 
and Knights, | that aſſented, are ſet down, ar the Roll of 
Parliament reports; ſo as it ſeemeth, that the ſtout and teſo- 
lute Speech of the worthy Biſhop wrought ſome Effect. For this 
Speech he was arreſted by the Earl Marſhal ; and being for a 
ſmall time committed to the Cuſtody - the Abbot of St. Albans, 
e delivered. (7) Againſt him never any Judicial 


{05 © toni be Thomas Merks, - | Edward Coke mentions ; among which the, 
Original Inown Axtbority, upon Biſhop of Carliſle's does not occurr. 
70. 177 
is 


1 
Lr e, VI ſhop of Carliſle 2 5 ; 2 


within two 


the certain Time, = 
livered ; and therefore , *ho' the Gown, he was deprived of his Bi- 
will heve it, that it was at the Cloſe of the > of Carliſle, tranſlated to 4 
Seſſion ; and Sir Edward Coke believes he poor one of little or neV alve, by the Pope? 
bas rightly gueſſed at the true Occaſion of « th W 

+; 11. 1 6 Jir any 19g th ap- 


this Speech was de- Months after H Fourth' 
is Speech was >, after Henry th. s. Acceſſion 


E 

iſt. in Hen. IV. p. 264. 
7 to the contrary, that it might have 2 fe e of Can, 
| delivered at the Beginning of tha PS. mere order'd to be. ſtrrendered to Will. 

liament ; and the rather, becauſe the Roll Strickland, 15. Novemb. primo Hen. 
ſets dewn the Name of the Lor 2 ard.  (Rymer. Feedera, Kr. Tom. 83. 

at the Tine Sir 106.) 1. ins we meer 
+ 
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Crown-of England: afſerted, &c. 
Proceeding was. had far this Speeth in Parliament. But this 
520 1 with Exceſs of Zeal, and affactionate De- 
fire of the gement and Reſtitution of King Richard, was 
Party and Priuy to the Conſpir 1 — Holland Earl 
ef Kent, John Holland ep ton, John Mon- 

tacute W of Salisbury, Edward and. Bol of Rutland, 
Thomas Lord Spencer, Oc. or which be | was. indicted of 
High "Treaſon, arraign d, try d, and had Judgment, as 
Caſe of High Treaſon ; but —— King pardon d him, 2 5 
him at Liberty. Such was the O 5 this great Lord 
Chief Juſtice had of Biſhop Aſerłs; in Conſideration of 
which, together with the other Remarks: 1; have” now- 
made upon his Caſe, I ſhall take the Liberty to believe, 
he never ſwore Allegiance to Henry IV. notwithſtanding 
0 (s) the Doctor's Confidence, that — were no Nonjurors 
in his Reign. I ſhall only now add, for the Doctor's 
rticular Information, that tho he is pleaſed to cenſure 
this Biſhop's Appearance in Arms againſt Henry IV. as 2 
Breach of his Oath, and an Act of Rebellion; yet the 
Records of Parliament ſ peak of it in a different manner; 
for (t) there it is ſaid, That all thoſe, that levied War with 
the _ of Salisbury „ the Lord Deſpenſer, Oc. did therein 
Faith — Allegiance to their Liege Lord King. 
Chard, „ Goo, — * the Laws 
and Cuſtoms of the Realm of England. 1 hope, after ſo 


ample à Declaration in Parliament, in Defence of this 
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Biſhop, the Doctor will no more diſturb his Aſhes; but IO 


ſuffer him to enjoy quietly that Honour and Reputation, 
which has hitherta been thought his eee 1117 
Ax now the Doctor muſt giye me Leave to com- 
plain a little of his Severity to his Adverſaries; 6, 7 
Par 


has impoſed it as a Task upon them, That . 
prove, there were any Noiyurdrs in the Times ef bis, Kings, de 
fat: And with mueli Aſſurance dagen to (Abou 


n * n 


bi N 
e 0 is Depriva- 
921 1 . whence, in Yau 2 7 1 ty aro 


0 ot 


= this early b — Jew 72 55 1 4. M. Meth 


25 to 2 0% other 
e bon 2 wee Habe Papel, 
e be Tregian,« >; 
Ss Beni finden 0 * 5 Pies 2. And Defmeepi23,34; 
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that they had not ſiicceeded in their Attempt. Surely 
this is # rigorous ExaGtion, and unworthy of the Do- 
Qor's Equity and Moderation; for at this rate we muſt 
be obliged to prove Mens Honeſty and Innocence, which 
by the eſtabliſhed Rules of Juſtice ought. always to be 
preſumed. Beſides,” we are at preſent in Poſſeſſion, (a 
Confideration, which ought to be of ſome Weight with 
the Doctor) for till he was pleaſed to caſt the firſt Stone 
at this worthy Biſhop, a clearer Character had never been 
tranſmitted in Hiſtoty, than what he enjoy d; and that 
purely upon the account of his Loyalty and Fidelity to 
his Rightful King. We may therefore take it for grant- 
ed, that he really was, what he has hitherto, without 
the leaſt Contradiction, been repreſented to be, a Man 
of 7 8 and Integrity; and leave it to the Doctor's 
ill and Management, to give Light to thoſe Spots and 
Blemiſhes, he pretends to have diſcovered in him. For 
the ſame Reaſon I may be allowed to believe, there 
were many more Nonjurors among the * Men, that 
took up Aras againſt Henry IV. or lived in his Reign, 
till the Doctor produces his ſtrong Arguments to the con- 
trary. But however, that I may not omit any thing, 
which the Doctor thinks neceſſary for his Satisfaction; I 
will give him another Inſtance of an eminent Perſon, 
who choſe to loſe a great Employment, rather than 
ſubmit to Henty IV. as his Lawfül King; und that was 
(z) Sir John Caty; Chief Baron of the Exchequer, at the 
Time of Rithard II. Depoſition; who was baniſhed by 
that Prince for no other Reaſon; but becauſe he would 
never.own his Authority. This Caſe, I preſume, will 
merit the Doctor's Conſideration ; for here we have a 
judge © little acquainted with the Door 's Conſtitution, 
hat he ſuffers himfelf-to be deprived of his Fortune aud 
Country, rather than he woutd:to' Failty: to à King de 
Facfo. I may likewiſe add, that (y) ſeveral Clergymen 
were in Arms againſt Henry IV; and the (2) Friars Minors 
did genætally favour that Kings Enemies: Now I ſhould 
think it allowable to call theſe Nnjurort ;; ſince in ffipſe 
Days the Thferior Clergy were not oblig'd to take Oaths 
of Allegiante. Upon which acrount, I muſt confeſs, 
it is not a little ſurprizing to me, td find the Doctor fo 
often calling upon his Ad verſaries, to produce the Names 
of Nonjurors throughout the Reigns of his Kings de Fatto; 
Fir 1 = 


Crown of England aſſerted, &c. 
4s if every individual Subject had been obliged to take 
the Oath of Allegiance in thoſe Days ; or all thoſe, that 
had taken it, were influenced by the Doctor's Princi- 


ple, that Allegiance is due to every King in Poſſeſſion ;. the 
contrary to which Aſſertion I have already in ſome Mea- 


ſure ſhewn ; and ſhall do it more fully in the Sequel of 
this Diſcourſe. The Doctor indeed would perſuade us, 
that (a) William the Conqueror made every Inhabitant in Eng- 
land do Homage, and ſwear Fealty to him. But if he had 
given himſelf Leave to conſider fully of this Matter, . be 
would have been ſatisfied, that Ingulfus (the Author ci- 
ted by him) could not mean, that all Perſons; without 
Exception, took theſe Oaths of Fealty; but only the King's 
principal Tenants, and other great Men, who held Lands 
upon Secular Services, and therefore were called Homes 


Regis : That is, ſuch only (which the Doctor preſently = 


after confeſſes) as had Lands deſcribed in Doomſday Back. 
Now it is certain, the Inferior Clergy were bound by 
none of theſe Tenures ; but held, whatever Lands and 
Poſſeſſions they had, in Frank Almoigne; (b) by Vertue of 
which they were excuſed from Fealty, and all manner of 
Services, beſides that of Praying for their Patrons- 
This Privilege was afterwards (c) ſecured to them by the 
Fourth Lateran Council, under Innocent III; and that 
Council being received, and approved of in the Coun- 
cil of Oxford (held under Archbiſhop S. Langtan, and ra- 
tified by King Henry) the Clergy were never diſturbed in 
the Enjoyment of theſe Rights, till the Times of the 
Reformation: So that there could be no Nonjurors among 
the great Body of the Clergy of England, under any of 
the Doctor's Kings de Facto. And to what Purpoſe then 
does he ſo often ask, Who were the Nenjurors in thoſe 
Reignt? Had the Clergy of England enjoy d this Pri- 
vilege at the Time of the late Revolution; near Four 


(a) View, p. 2 . etiamnum extant integrz, aut veflig 

(b) J. Selden. in notis ad Eadmetum, ſim reliqutre, ſolennis Fidei 0 
p. 20g. ne, ſew Liberam Sacramento firmata jure exigitur, &. 

nam vocitamus, que ad ordi- Coke's. Inf. Part 1. I. 2. c. 6. Se. 
nem facrum tantummodò ſpectat, & 135. They that hold in Frank Almbigne 
neque cenſum, neque Fidei, quam di- do no Fealty to their Lord ; and the 
nimus, profeſſionem, ſed precum ſolum- Lord is excluded from hat ing any . cartbly 
modd in Patronorum, ſeu Dominorum or tempore Services bn. 
r Fer. eſſe Damp pb apy eb, 
entibus exigit; ita tamen ut Civili Foro frreſent b „166, 1, 483, 
Chens de od re ſiſti non poſſit. In q - 184. 4 _ 1 
teris formulis quotquot apud nos aut 


# 2 
Hundred 


i 
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Hundred of them had quietly continued in the Poſſeſ- 
fion of their Livings, of which they were for no other 
Reaſon deprived, but becauſe they were Non jurors: And 
might not the next Age then have demanded, as tlie 
Doctor does of the Times beforementioned,; V bo were 
the: Non juror r at the Revolution ? For beſides Eight or Nine 
Biſhops, and a leſſer Number of Temporal Lords, it 
may well be queſtioned, whether the reſt of the Gen- 
tlemen of the Laity, who refuſed the Oaths, will be 
remember d in our Hiſtories. Neither were the Clergy 


the only Perſons exempted from taking Oaths of Fealty 


in the Conqueror s Reign; but alſo all thoſe, that held 
Lands in (d) Alodio, of which we (e) meet with frequent 
Mention in Doomſday Book. Beſides, who were theſe 
great Men, that did Homage to the Congueror? The Biſhops 
and Abbots, &c. mention d by Hoveden to have ſworn to 
him at Salisbury. Had they been Sazons, it might have 


ſerv d the Doctor's Purpoſe, ſuppoſing him to be only a 


King de Facto: But it is worth 1 that this hap- 
pen d towards the latter End of his Reign; at which 


Time all the old Engliſb Inhabitants of Note had been 


diſpoſſeſſed in a manner of their Eſtates and Fortunes; 
and the Normans were generally ſeized of the Lands of 


the Kingdom, together with all the great Offices and 


Employments, Ecclefiaſtical, as well as Civil: This-ts 
fo notorious a Truth, that none can be ignorant of it, 
that are but ſlenderly acquainted with the Hiftorians of 


that Time. (F) Ingulfus aſſures us, That King William 


diſtributed the Earldoms, Baronies, Biſhopricks, and Prela- 
cies of the whole Land to his Normans ; and hardly ſuffer'd 


an Engliſhman to arrive to any Degree of Honour or Power. 


And he adds, The Normans now bated the Engliſh at that 
rate, that whatſoever their Merit might otherwiſe be, they 


(4) J. Selden in Notis ad Eadmerum, 
p. 203. Albdia etiam omni Fidei, quz 
juramento præſtito fieri ſolet, profeſ- 
.) F. Bac, Bh. of England, 
e . WW It» 

Vol. þ 67. and 204. 

(Gf) 3 p. 70. Wilhelmus R. 
Comitatus, 


Prælatias totius terræ ſuis Normannis 


Adlſtribuit, & vix aliquem Anglicum ad 
honoris flatum vel alicujus dominii Prin- 


aſcendere permiſit, ------ Tan- 


tim nunc Anglicos abominati ſunt Nor- 
F manni, ut quantocunque merito polle- 


Baronias, Epiſcopatus, & 


rent, de dignitatibus repellerentur, & 
mult) minus habiles Alienigenæ, de 


- quicunque alia natione, que ſub cœlo 


eſt, extitiſſent, gratantèr aſſumerentur. 
Ipſum etiam idioma tantùm abhorrebant, 
quod Leges terræ ftatutique Anglico- 
rum Regum Lingua Callica rraQarentur, 
& pueris etiam in Scholis principia li- 
terarum Grammatica Gallict, non 

licè traderentur, &c. More to this 


peſe n be found in Ord. Vitalis, 1. 3. 


152877 20, 523. and Henry Hunting- 
n, I. 6. p. 370. 23 


depriv'd 


Crown of England aſſerted, &c. 
retgners from all Parts iu fill their Places. WH is evident 
from Doomſday Book, that moſt. of the Lands of England 
were then poſſeſſed by Normans; and conſequently. few 
beſides were under any Obligation to take Oaths to the 
Conqueror, Laſtly, It ſhould' be conſider d, that many of 
the Exp Nobility and Gentry, &c. voluntarily left 


the Kingdom in the Beginning of that Prinee's Reign, 


before the Time, in which he is ſaid to have tender d 
the Oaths to his Subjects. A great Part of them fled in- 
to Scotland ; ſome into Denmark and Ireland; and others 
(g) went to Conſtantinople ; where they were well re 
ceiv'd, and kindly entertain'd by the Emperor Aleziue. 
Now ] leave it to the Doctor to judge, whether all theſe 
voluntary Exiles may net properly be eſteemd Nun; 

rather, 


jurors, fince they choſe to leave their 
than they would ſubmit to the Conqueror. But ſuppoſing 


it to be true, that every Man in England had taken the | 
Oaths to the Conqueror, and thoſe of his Succeflors; 


whom the Doctor calls Kings de Fado; is he ſure they 
did this upon a full Perſuaſion and Conviction, that Al- 


legiance was due to them upon the Sole Account of 


their being in the Throne? The Doctor knows very 
well, that many of the chief Nobility, and great Num- 
bers of the Gentry were in Arms againſt Henry IV. chiefly 
for this Reaſon, becauſe he was not their Lamful King. 
Now this was a plain Declaration, that they thought 
the Oath they had taken to him, did not oblige them; 
and conſequently it is evident, they had no Notion of 


(z) Ord. Vitalia, J. 4. p. 507. Ulto p. 641. & J. 9. p. 725. "And fo d 
Quidanx 


in exilium aliqui p unt. Services in that Country, they were 
longinquas Regiones adierunt, & mili- jor many Tears made choice of for the Eu- 
tiz Alexij Imperatoris Conſtantinopalitani of Conſtantinople's Guard. Se 
ſeſe audacter obtulerunt. Et p. $08. Camden Britannia, in — 
Exules igitur Anglarum favorabiliter a concerning the Normaris. And to' this 
Greæcis ſaſcepti ſunt, & Normannicis le» purpoſe 14 Mr. Selden's following Obſer- 


ionibus, que nimiùm Pelaſgis adverſa- lian; (Mare clauſum, I. 2. c. I. p. 184. 
antur, oppoſiti ſunt. Auguſtus Ale- Engl. Fol.) 1s Times pal the Exyperer of 
AO quz Chevetor dicitur, Anglis Conftantinople was wont to have 
tra Byzentiom 
mirdm infeſtantibus Normannis, eos ad ing bus Perſon, who were taken ont of 
urbem Regiam reduxit, & eiſdem Prin- land, as appears ox: of Nicetas Ch 
cipale Palatiuna' cum ibus theſauris ( Hiſt, Cræc. I. 2.) And Codinns 765 
tradidit. Hac igitur de causi Saxones who was Keeper of the Palace, writes, (De 
i Ioniam eupetierunt, & ipfi ac hz- Officiis Conſtantinop.) Thu they were 
redes eorum ſacro Impexio fidelittr fa- wont 10 ſalute the Emperer with 4 land 
mulati fant, & cam magno honore inter PYite, *Iyxamst, in the 7 ; 
Thraces Cafari, ſenatui, populoque cha- Vide etiam Du Cange vets Bw 
ri uſque nune perſliterunt. Et vide 1.7. ravgi 1 


_ Wi the 


cepir condere; fed ni- Gudrds called Barringi, run ftautly ng 


1 


74 


Je Herrallury Rigbr of the | 
the Doctor's Conſtitution: For had that been a know 
and eſtabliſhed Doctrine, it is abſurd to imagine; ſo 
many eminent Perſons ſhould agree in affigning that for 
the main Ground of their Quarrel, which was moſt di- 


realy contrary to Law, and therefore as unpopular a 


Reaſon, as could poſfibly be given. When Men take 
up Arms againſt the Government they have livd for 


ſome Time peaceably under, they have always thought 


it prudent to juſtify ſuch Actions by ſpecious and plau- 
fible Pretences ; and, I believe, it will be hard to in- 
ſtance in any Inſurrection, which has not appeal'd to 
Law and Equity, for Countenance at leaſt, if not En- 
couragement. But if the Doctor's Opinion is to pre- 
vail, there could not be a more impudent Rebellion, 
than that, which was maintained againſt Henry IV. ſince 
it was grounded upon this illegal Poſition, That he was not 


. King de Jure, * be was in full Poſſeſſon of the King- 


() Defence, 
p. 45, 48. 


dom. Upon this Preſumption therefore, that Men can- 
not act ſo contrary to the Principles of common Senſe, as 
to engage in a Conſpiracy againſt an eſtabliſh'd Govern- 
ment, upon Reaſons notoriouſly contradictory to that 
Conftitution they pretend to maintain; the Doctor's Ad- 
verſaries have taken the Liberty to affirm, that his Do- 
ctrine was not known in Henry IV.'s Reign: And what 
now does the Doctor anſwer to this? Why, he (b) tells 
us, Firſt, That it could be no better, than a ſham Pre- 
tence, if ever made uſe of by them; for the Right Heirs 
had all ſubmitted to Henry IV; and therefore certainly it 
was no ſmall Crime for Subjects to begin a War. with their 
Prince, and throw a Nation into Blood and Confuſion, when 


they had no Reaſon for it; and this was what tbey did, and 


what they had no Reaſon to do, &c. And, Secondly, He 
ſays, that Owen Glender, the Earl of Northumberland, &c. 
did not make War againſt Henry IV. for the Sake of the 
Right Heir, but upon quite different Motives. | 
Firſt, He affirms, that the Right Heirs to the Crown had 
all ſubmitted to Henry 1V ; and therefore the Taking up 
Arms againſt him upon the Pretence of their Title, was 
unreaſonable, and unjuſtifiable. But did the Doctor 
conſider, that the firſt Conſpiracy againſt Henry IV. was 
during the Life of Richard II, in order to reſtore him 
to the Crown? And will he ſay, that the Reſignation 
made by that Prince, during his Impriſonment, was 
If | free 


' Crown of England aſſerted, &. 77 
free and voluntary, and ſuch is effectually releaſed his 
Subjects from their Allegiance to him? 1 know very 
well, that Richard II. was prevaiF'd with to declare, that 
his Reſignation was voluntary; and T am not ignorant, 
that it is thus enter d upon the Rolls of Parliament: But I 
have a better Opinion of the Doctor, than to believe, 
he will fo far approve of that infamous Act of Violence 
and Injuſtice, as to attribute any Authority to it; if he 
ſhould, I muſt referr him, for his Satisfaction, to the Re- 
cords of Parliament, where he will find the following 
remarkable Paſſages, very worthy of his Regard ; and 
therefore fit to be frequently recommended to his Confi- 
deration. (i) And where certain Perſons" of evil, | riotous; (i) Rot. 
and ſeditious Diſpoſition, joyed in Rumour and rebellious No- l Fes: 

welties, adhering to Henry IV. late in Deed, and not of 

Right, King of England, after his Unrighteous, Unlawful, 

and Deteſtable Uſurpation and Intruſion, againſt his Faith 

and Liegeance to King Richard II. bis Righteous, True, and 

Natural Liege Lord, murder'd with great Gruelty and horrible 
Violence, in an outrageous and - heady Fury, the Right Noble 

and Worthy Lords, John Montague, late Earl of Salif- 

bury ; and Thomas, late Lord Le Deſpenſer, and other 

true Subjects and Liegemen of the ſaid King Richard, Gr. 

. - « . Item. Ralph Lumley, and others, were cruelly ſlain 

and murderd by Henry IV, in Deed, and not of Right, 

King of England, for the true Faith, Duty, and Alle- 

giance, that they bare to the Right Noble Prince King Ri- 

chard II, r. By Virtue of which Authorities I ſhall 
venture to ſay, that thoſe, who took up Arms for Ri- 

chard II. (notwithſtanding his pretended Reſignation) had 

a good and righteous Cauſe; and therefore the Doctor 
has unjuſtly caſt upon them the Aſperſion of being ſedi- 

tious , and unreaſonable Men. Well; but after Ri- 

chard II's (k) Death, he is confident the following Inſur- (+) Defence, 
rections againſt Henry LV. were not capable of any juſti- . 
fication ; for the Earl of March (the only Perſon who 

could pretend to a Right to the Crown) never laid any 
Claim to it: (I) So far from it, that he took the Field for (I) Ibid 
Henry IV, againſt Owen Glendor; a. Sign he had ſur- 7.45 


render d his „ 3 

Nov, with all the Doctors Accuracy, L am afraid 

he is unfortunate in this Piece of Hiſtory: For (n) Roger (#) v 
Augdale's 


Earl of March dying at the End of Richard II.s Reign, Bags 


18 


| * 
x A 
/ : 


22D Ric. 2. teſt i J. 
How fas the fam; Anmls, p. 319. ( Ibid, 


The Hereditary" Right of the 


his eldeſt Son Edmund was then but Six Years old; and 
conſequently (n) under Ward all Henry TV.'s Reign: And 
Sir (o) William Dugdale tells us farther, that he was but 
Ten Years old, when he headed the Herefordſhire Men 
in Oppoſition to Owen Glen lor; an Age certainly too 
young, to render the Reſignation of a Crown of any Va- 
lidity. Beſides, why muſt the Earl of March's Heading 
an Army againſt Owen Glendor, be neceſſarily interpreted, 


as a Declaration in Favour of Henry IV.'s Title? The 


DoRor ſhould remember, that King Henry was not of 
his Opinion; for when he was ask d to ranſom (p) the 
Earl of March, (who had been taken Priſoner by Owen 


Glendor in that Action) (q) he made Anſwer, That the 


Earl of March was not taken Priſoner for his Service; 


but willingly ſuffer d himſelf to be taken Priſoner, 
becauſe he would not act againſt Owen Glendor ; and 
therefore he would not ranſom him, nor redeem him. 
But to put this Matter for ever out of Diſpute ; we 
have an A& of Parliament upon Record, which expreſly 
commends thoſe, who (after (r) King Richard's Death) 
continued their F aith and Liegeance, according to their 
Duty to Gov, and to the Laws and Cuſtoms of the 
Realm of England, to Edmund Mortimer, then Earl of 
March, (s) next Heir of Blood to the fame King Ki- 


| chard. And likewiſe it 5 there ſaid, that Ralph Lumley 
a 


and others were cruelly ſlain and murder'd by Henry IV, 
in Deed, and not of Right, King of England, for the 
true Faith, Duty, and Allegiance, that they bear to the 


(n) This i evident from Mr. Rymer : ( & William Dugdale's Baronege. 
Federa & Conventiones, &c. Tem. 8. p) A « obſervable, that King Henry 
For p. 268. £ Hen. Quarti, A. D. 1402. tool care to appoint Commiſſioners to treat 
Sir Hugh Waterſon z appointed Gever- with Owen or for the Ranſom of 
near of the King s Jong dren, and al- the Lord Grey of Ruthin after he 
Jo of bis Kinſmen the Earl of March and mas taken Priſoner ; by which means be 
his Brother : And, p. 591. 109 Hen. + "7 at Liberty for 10c00 Marks. - 

"fred Mum Rymer's Fœdera, &c. Tom. 8. p. 279. 

to Henry Prince His Refuſing therefore to do the ſame * 

of Wales, till nd Mortimer El the Earl of March could from no 

other Reaſon, but this Featonſy of bim, or 
bis Friends. af | 

nur fol. 20. and Holinſ- 


ead, p. 

1 27 8 ee 
taken, proditione mediante. Stow ſays, 
P ar, when it came to Martial Affairt, 
And, vide p. 639. Jo. Harding alſo in the Earl of Mach': own Archers tarn 

Chronicle, cap. 194, 196. Jays, Roger their Hamit apninſt them they ſhould have 

of March 415 ſlain in Ireland, defended. Stow's Annals, p. 327. 
ns very young. () Rot. Parl. 1. Edw. 4 


t right 


21. Walſingham, (ad A. D. | 


Crows of Eugiand aſſorted, & 


Right Noble Prince King Richard II. in his Days; ah 
after his, Deceaſe, unto; Edmund Mortimer, late Earliof 
March, Kc. 1 teaye it now, to the Doctor 40/contidery 


whether thoſe. Noblemen, who; took; up: Arms do De: 
fence of, the Earl; of March s Title, were guilty, of ind 
ſmall Crimes und bad ug reaſon for ſo;deingg, which \F6%þ2 
has been, leaſed with great Aſſurance-to;affiemi!: : 


e e d ae s, ti One Gland et 


of Northamberlan d, &c. . not make War; agaioſt Him 
ry IV. far-the Sake of the — b but upon N 
different Motives. It us now; therefore Ahquite inte 


the Truth. of this Aſſertion. Me (u) ſays; 1 hat, Owen 5 


Glendor's. Mar began with 4 Ric, und endgtyiiricRebyllif. 
Now, though I am BR at all concerned; whethes, this be 
true or no; yet if, any thing can be ſaid in, that Hal 
Gentleman,s Vindication, 1 bope Ie may de him Juſtice 
without Offence, I ſhall beg. Leave thergfere ta recom 

mend the Peruſal af the following Paſſage; —— 


out of the Notes of the Learned and Judicious Aae | 


ry, Robert Vaughan of Hengwrt Eſq; (g | 
© Sig Dayid Gam(y);was wholly. deyoted to the Intereſt 
© of the Duke of Lancaſtre; upon;which account it was, -that 
C * Ozen ap GryffydbVychan (commonl y.called Ouen:Glyn-Dar) 
; Was his mortal Enemy. This Omen had his Education at 
* one of the Inns of — and was preferr'd tothe Service 
; of King Richard 1, who: e Scatifer (as H alſi ngbam ſa ys) he 
was. Owen being aflured; that his King and Maſter Ri- 
© chatd was Depoſed and Murder 'd; and withal (z) provo- 
cked by ſeveral, Affronts, and Wrongs dope him by the 
' Lord Grey of Ruthin his Neighbour, whom King Henry ve- 
79 much countenanced againſt him, took Arms and look: 
ing upon Henry as an Uſurper, cauſed himſelf to be pro: 
* claim Prince of Wales, | And tho' himfelf were (s dea 


Defence, ; 8. « Glendor rf * ole out in . the 2 

2 Ibid. p : 4 4 ä and that tht Lord Grey pee. 

x ) Se 1 1 s Additions a fuming «han Henry the' Fourth 5 Fawoirr 

— in the laſt _— 7 was guilry ef the firſt Acts of Heſfttlity 4. 

3 Britannia. Zain Owen Glendor:-. { ib Atcount. 

13? Hen. Quarti — Py * the Doctor 14 much miſin ſor miu, 

a2 the. Father of David Gam Ela: when he mates Owen the Azgreſſor, and 

procures 4 Commiſſion ſrom Henry IV. 16» Author of this Riot, as be 1 pheaſed to 

treat wich Owen Glendyr'for; the Ranſons call it, in Henry the Fourth Reigh. Cee 
of his Son Datid Gam, . 28 sPriſo- his Defence, p 


ner. .Rymers Fœdera, &c. yur. $. p.763. (a) D-Powelt] ſays the fete, i in Owen! , 


** Dr. Powell, in his Hiſtory. of Gwyngrhy p. 213. but then he-conjefſes, 


nent ures.#5, That the Quarrel be- (ibid.) that he nas drfeended: by Faoaks 


Iween 


Lord Grey of Ruthin aud O wen from Owen Gwynetk Priner voi Notth- 
X | © fcended 


5 


kd 


7 


le Hereditary Right of the 
e cended paternally but from « younger Brother of the 
» © Houſe of Powis; yet (as Ambition is itigenious) he finds 
out a Way to lay Claim te the Principality; as deſcend- 
Led (by a Daughter) from Llewellyn ap Gryfſydb, the laſt 
© Prince of the Britiſh Race. He invaded the Lands, 
c burnt and deſtroyed the Houſes, and Eſtates of all 


_ © thoſe, that favoured and adhered to King Henry, &c. 
Ik this Account may be rely'd on; whatever Rebellion 
Owen Glendor 'was guilty of, certainly it could not be 
apainſt Henry IV; for he never own'd him for his King; 
much leſs did he ever wear to him. And it is obſerva- 
ble, chat in ſome of thoſe Papers, figned' by him as 
Prince' of Wales, (which are preſerved and printed by 
Mr. Rymer, in his Volumes of Fædera, Conventiones, Gr) 
he never calls him (ö) other, than Duke of Lancaftre. 
With reſpe& therefore to Henry IV, he was truly a Non- 
juror; and cannot be charged as a Revolter ; a Name, 
which the Doctor thinks he has a Right to beſtow upon 
all, that took up Arms in this Reign. It may be ſaid 
indeed, that his Taking upon himſelf the Title of Prince 
F Wales, and dating all his Writings according to the 
| Years of his Principatus, was no lefs, than an In- 
vaſion of the Sovereignty of the Kings of England over 
Wales ; and therefore may well be term'd an Act of Re- 
bellion: But if it was fo, he was anſwerable for it only 
to the Earl of March, to whom only -he could be a Re- 
bel,” and not to Henry IV. And then it deſerves to be 
conſider d, whether the Earl of March's (c) voluntary 
_ Surrender of himfelf to Owen, (if Henry IV. himſelf is to 


Wales, and by his Mother from Rees ap in Priſon, boand with Bun Chain: From 
Theodor Prince of South-Wales, p. 216. mhence:it may well be inferr'd, that Owen 
Leland (Itinerar. Vol. F. 5 36. ale, conhd not then be 4 Friend to the Earl of 
him to be deſcended clin ap Jor March's Cauſe, who had fo little Reſpeft for 
warth Prince of All Wales, by a Daughter. his Perſon. All that I can ſay in this Mat- 
(b) Particularly in the Treaty made be» ter u, That Henry IV. (in the Paſſage 
tween'Owen Glendor (by his Anibeſſa- » before cited) believed the contrary ; and 
dors Griffin Young Dr. of Laws, and John alledged it as 4 Reaſon for his not ranſom- 
anmer his Couſin and Eſq; ) the ing that Earl, that — | defignedly 
wen's 8 


; ; th unite them- be threw bi 
ER their be ＋ 


my 5 f which being 22 45 
common Enemy. no en. y+ eaſy to conceive, that Owen - ſhould 
mer. Tom. 8. p. 356, 8 a v 22 e Walſingham for 
. © A muſt be confeſſed, that one of the apr 9 (P+ 367) hat the Earl 
Reaſons given by the Earl of Northumber- join d wit en apainff King Henry, 
Jand and bis Son, for their War . and alſo married Owen's Danghter ; but 
_ . Henry IV. was, becauſe he did not f this laſt Particular ts not euch to be 
care 10 ranſom Edmund Earl March, credited, wpon the account of the Earl's 
' who bad taken Priſoner by Owen Age; 1b0 I find 'Holinſhead belicves it, 
| Glendor, and nat & that Time cel kept p. 521. d Stow, p. 320. 


be 


Crown of Eugland aferted, &c. 


be credited): and the (d) gd Correſponllelce between 
that Welfb Gentleman and my Lord Percy; (the profeſſet 
Friend of the forefaid Earl, às I ſhall ſhortly thew) may 

not amount to a Probability, that he preſunzed prin the the 
Rightful Heir's Conſent (as far as he was then — * 
of giving ving it) for aſſuming that High Title. This is 
what I think may juſtly be pleaded in Behalf of Oven 
Glendor ; and if this Point is allowed me, I ſhall then 
EE NG 
againſt Henry IV. was upon that K 
1 which the Doctor has thought fit rs 
to deny. (e) From all icli duly * 1 may 
juſtly inferr, that the Wellomen at that Tineliboxe d very 
formidable Body of Nenjurors; being (f) cttively united 
in their Enmity againſt the Houſe of Lancaſtre; not © 
in Wales, but in every Part of E England, where they 
ded. — (g) we find it complain d of in Ser on 
that the Velſß Scholars in both Uni verſities, 'Jeft their 
Colleges; and the Apprentices in Landon, and elſewhere, 
their Maſters, in order to engage themſelves in the 
Quartel of Owen Glendor. And a few Years after, (+) 
Jobn Trevor, Piſhop of & Aſaph, approved woot of his 
Countrymens Caule, that he deſerted Henry IV 
that Account. 


(4 Plat. Coron 7 Hen, 4. n. 12. 
h i ſaid, the Earl of Northumberland 


na in « Gfeler 4 — 2 Un. y VIII. And. . | 
Wales. And W. 3 I — 10 «bis Hes Ko publickly 
Angl. p. — * That | # Opini e, on 
7. * | + The Brita 
join Owen —— 8 the Ew | be, mere alvays of Courage 
Mirch who # e by 36 W |; 2 — 
liam Dugdale N 4 3 ＋ ry 75 ear, 1 
with 5 Lerd Percy in attle of and ed r Britains 


Shr Se alſo R betas e in their — 
N e br. 217 2 2. 


Tom. 8. 
* ) 2 17G af Glendor —— fortunate Kin "26d whale fe A oodles 
td had been true, that the * and reptoach al Laws gain them : Tet 


Bl — 24 f 4% L ms 2 ble or bappy Do 2 

Blood ; ht: more ca- never peaceable or 5 r 

5 2 tes 0 ths Greg Pepe 
more eminemly 


Ws 
72 Br. ke a0 oy will by nv means allow 
of 1 2 p. 318. who affirms, 


ful King. f — Fre peech 
| That Mortimer ö 


Al 
Grunt the Print of 
Wales 2 ono of ee p- 14 
(68 Roe. Parl. ho kh, 
Walſingham. 
en de Prefil. * 
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; Upon 


it is north Remark, that thoſe Kings had 


Ha hen Ber . 
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The Hereditary Right of the 
 Beroreit conclude this Story of Owen Glendor, I 


beg Leave to correct a Miſtake concerning him, which 


all our common Chronicles ad Hiſtories have fallen in- 
to; and that is; (i) That in the Tenth Year of King 
Henrys Reign, Omen Giendor being driven to ſuch Mi- 
* ſery, that in a manner he deſpaired of all Comfort; 
he fed into deſert Places, and ſolitary Caves, where 
being deſtitute of all Relief and Succour, dreading 
<-to ſhew his Face to any Creature; and finally, lacking 
Meat to ſuſtain Nature, for meer Hunger and Lack of 
Food, he miſerably pin d away and died. Now we 
have very good Evidence, that this Story 1s falſe; for 
in () the Eleventh Year of Henry IV, we meet with Or- 
ders to march againſt Owen Glendor, and attack him: (J) 
And in the Thirteenth of the faid King a Commiſſion is 
iſſued out for the Redemption of David Gamme Eſq; at 
that Time Owen's Priſoner. - Befides, we are well aſſu- 
red, he ſurvived this Prince, and continued his Hoſtili- 
ties againſt his Succeſſor; for in the (n) Third Year cf 
Henry V. a Commiſſion was iſſued out for a Treaty 
with him and the Wel/b,/ in order to bring them to Obe- 
dience; and about (n) half a Lear after, the ſame Com- 
miſſion is renewed to Sir Gilbert Talbat, to conferr with 
Meredyth ap Owen, the Son of Owen de Glendourdy, in or- 
der to the Pacifying of the ſaid Owen, and the Velſb Re- 
bels, by Offers of Pardon, if they deſired it, c. 
Thus it is manifeſt Owen Glendor was in no deſpicable 
Condition in the Middle of Henry V,'s Reign: How 
long he afterwards lived, and in what Circumſtances he 


died, no Hiſtories that I have hitherto met with, do in- 
form us: But there is Reaſon to believe, he never made 
his Submiſſion to the Houſe of Lancaſter ;. becauſe (o] in 


Henry VI.s Reign a ſevere Act of Parliament paſſed, in 


(i) Theſe are Holinſhead's Words, it you it move be ordeyned, &c. that all 
p. 536. and Stow, p. 338. Irditiments apginſt the ſaid Owen be 4 
(+) Rymer. Eœdera, Tom. 8. p. 603. fir med, &c. and be effettnal to bind the 
CL) Rymer. ibid. p. 753. ' heirs of ibe ſaid Owen. Confiderin 
) Rymer. Tom. 9. p. 283. alſo, that the ſaid Inſurreflions, Rebel- 
(») Rymer. _— 330. lions, &c. imagined and dune by the ſaid 
o) Rot. Parl. 9 Hen. 6. 32. * Owen, were not - in Deſtruttion, and 
it the Lords Spiritual and Temporal, tobe Anyentifſcment of the Riall Eftate of the 
remember d of the great Inſurrettions, Re- ſaid King Aiel, but alſo of the Prince 
bellions, and horrible Treaſons imagin d that Time our Liege Lord, that laft pap 
and done by Owen Glendourdy of Walys, ſro this Life, and of all the Branches of 
againſt the Royal Majeſty of King Henry, the. Sth Riall, &c. and finally in Deſtru- 
Aiel to our Savereign Lord the King that @QGion of all Engliſh ongne for ever- 
nom 1, whereof he was indifted, æc. Pleaſe more, &c. 


which 


| Crown of England aſſerted, Nc. 
which his Crimes are recited, and all-IndiQtnents, Judg: 


ments, Or. made or given againſt him, are confirmed. 
In the next place, the Eart of Northumberland, his 


Son Hotſpur, and the Earl of. Worceſter his Brother, falt 


under the Doctor's Indignation ; for he does not ſcruple 
to charge their Revolt from Henry IV. with Iugratitude, 
and Envy: And in a word, is very poſitive, (p) they 
did not act upon Principles 'of Loyalty to' the Right 
Heir, but quite different Motives. This muſt be con- 
feſſed to be an Accuſation highly reflecting on the Ho- 
nour of that very illuſtrious and noble Family. Hotſpur 
eſpecially methinks, might have challenged ſome Reve- 
rence from the Doctor, whoſe (q) Valour is ſtill remem- 
ber'd with Pride by his — and well deſerves 
to be immortal. The Doctor, however, is reſolved to 
give him no Quarter ; but as he. is the firſt Enemy, that 
durſt uſe him fo contemptuouſly ; I I doubt not, but he 
will have Reaſon to repent of his Error, which I ſhall 
now endeavour to make him ſenſible of. 

Ix order to this; I ſhall beg 
Reader an Extract taken from a (r) Manuſcript Copy of 
John Harding's Chronicle, omitted in the printed Edi- 
tion of that Author; which, together with ſome addi- 


tional Obſervations; will; imagine, not a little eontri- 
bute to the Vindication of thoſe noble Lords. The Ex- 


tract is as follows : 
Foraſmuch as many Men mervaile oretely, why 
the Erle of Northumberland, and Sir Henry Percy his 
< furſt begottyn Son, and Sir Thomas m= Erle of Wor- 
** ceſter, were Supporters to King Henry IV; to have his 
„Heritage, and to take King Richard to to — depoſe him 
1 by ſtrong Honde: Truly I the Maker of this Book 
* was brought up fro Twelve Year of Age in Sir Henry 
* Percys Houſe to the Battle of Shrewsbury ; where | 


0, Erna — Camden r Britannia 

greter Pro be * rthumberland, p. 850. The The Bab of of 
7 2 ih . in the Batle Homyldon was 4 * ears after fought 

herwiſe called Chevy- by the ſame Lord Percy ; in which be rü 
Gn ( 2 5 2 End of Richard ed the „and took Archibald Doug- 
the Second's Reign) when Henry Percy, las, their i Generel, Priſoner. . © * 
alizs Horſpur commanded the Eng- WoL Biblioth. Harley T1. 11. 27 of he 
liſh, »4s If taken Prijencr by Mone- mderr «lf 
mery, (Anceſtor to the. preſent Earl 1 | * — and — 2 — 

2 In — — yo = upp | rel of Hare . Tejerr; „ 
las ie Scotch. Gener · 21 . 2 
Part of. his Army, mere * . _ 


5 * | | © ay 


Leave to lay before the 
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was with him armed of Twenty 


Five Yere of Age; 
as I had been before at Homyldon, Cokelawe, and at di- 
* vers Rodes and Fields with him; and knew his In- 
© tent; and had it wretyn. Wherefore I have titled in 
© this Book, that for Iruth the Cauſe, why they roſe 
© agent him, may evermore be know. Their Quarrell 
© was ſo ſweet, devout, and by good Advyle and Conn- 
© ſeill of Mafter Richard Scroop, Archbiſhop: of Tork (for 
* whom Go» Almighty hath ſhewn many Miracles 
fich that Time hitherward) and alſo by Counſeill of 
+ divers other Lords, that diſteyned him, and were 
< bound to him by their Letters and Seals, which [I 
« aw and had in kepying, while I was with him. And 
© all their Quarrell they ſent "unto King Henry in the 
„Field, wretyn under the Seales of their three Arms, 
* by Thomas Knayton and Roger Salvayne Squyers of Sir 
&* Henry Percy, which Quarrel] now followeth next after. 

Theſe Ari- | WE Henry Percy, Earl of Northumberland, Conſtable 
dn of England, and Warden of the Weſt-Marches towards 
MS. which 1 © Scotland; Henry Percy our firſt born Son, Warden of 
flu mala, the Eaſt-Marches of England towards Scotland, and 
jor they wer; © Thomas Percy Earl of Worceſter, Procurators and Pro- 
2 Hall: tectors of the Commonwealth before our Lo R DHIESus 
Ga! Cx RIS 1 our Supreme Judge; Do ſay and affirm, 
© and intend to prove perſonally with our Hands on this 

© inſtant Day againſt thee Henry Duke of Lancaſtre, toge- 

© ther with thy Accomplices and Followers, unjuſtly cal- 

ling thyſelf King of England, without a Title of Right, 

but only by the Treachery and Violence of thy Party: 

© That when thou after thy Baniſhment didſt enter Eng- 

© land, and cameſt to Doncaſtre, thou didſt then ſwear to 

us upon the Holy Goſpels, then by thee touched and 

* kifſed, that thou wouldeft in no wiſe claim the King- 

dom or Royal State, but only thy own proper Inheri- 

* tance, and thy Wife's in England; and that Richard, 

© who was then our Lord the King, ſhould reign for the 

© Term of his Life, being directed by the good Advice 

* of the Lords Spiritual and Temporal : But thou didſt 

* impriſon thine and our King in the Tower of London, 

* until he refigned, through Fear of Death, his King- 

* doms of England and France, and renounced all his 

Right in the foreſaid Kingdoms, and other his Lord- 
* ſhips and Lands beyond the Seas. By Colour of which 
| | Reſigna- 


Crown of England aſſerted, &c. 
* Reſignation and Renunciation, by the Advice of thy 


ple, brought together to Weſtminſter by thy Means, 
Land the Help of thy Accomplices, thou didſt there 
crown thyſelf King of the foreſaid Kingdoms, and 
* didft cauſe all the Royal Caſtles and Lordſhips to be 
* ſeized into thy Hands. Wherefore thou art falſe and 
perjur d. RI | 8 we I 
ſeem, © We ſay and affirm, and do intend to prove, 

© That whereas thou didft ſwear to us upon the Hol 
* Goſpels, at the ſame Time and Place, that thou wouldft 
© never permit any Tenths to be levy'd'of the Clergy, 


© nor Fifteenths of the Laity, nor any other Taxes to be 
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Adherents, and the publick Cry of the Common Peo- - 


* raiſed in the Kingdom of England (s) for the King's Ulſe, (, Ad opus 


© whilſt thou livedft, but by the Conſent of the Three 
© Eſtates in Parliament; and this only upon a preſſing 


* therwiſe. Thou, on the contrary, in Contempt of thy 
* Oath fo taken, haft cauſed to be levied very many 


* Tenths and Fifteenths, and other Impoſitions and 


© Taxes, as well of the Clergy and Laity, meerly through 

* a Dread they had of thy Royal Majeſty. Wherefore 

© thou art falſe and perjur'd. 1 80 
hem, * We ſay and affirm, and do intend to prove, 


© That whereas thou didſt fwear unto us upon the ſaid 


© Goſpels, .at the ſame Time and Place, that our and thy 


Lord, King Richard, ſhould reign as long as he lived 
© in the Enjoyment of his Royal Prerogatives; thou 


didſt cauſe our and thy Lord King Richard, traiterouſly 
ein thy Caſtle of Pontfra@, - without the Conſent or 
© Judgment of the Lords in the Kingdom, for fifteern 
© Days and Nights (a Wickedneſs not to be heard by 
© Chriſtians without Horror) to remain in Hunger, and 
Thirſt, and Cold; and thereby didft kill and murder 
© him. Wherefore thou art falſe and perjurd. 

tem, We ſay and affirm, and do intend to prove, 
| © That thou at that Time, when Richard our and thy 
© King was ſo put to Death in that horrible manner, as 
© js before related; thou didft ſeize and uſurp the King- 
© dom of England, with the Name and Honor of the 
© Kingdom of France, contrary to thy Oath; from Ed- 


© mund Mortimer, Earl of March, the then next and di- 
red Heir of England and France; who Immediately and 


Heredi- . 


1m, i. e. 
ichard : 
Uſe or Occa- 


* Occaſion,” for the Defence of the Realm, and not o. Ve. 
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ue Hereditary Right of be 
© Hereditarily after the Deceaſe of King Richdrd; ought to 
© have ſucceeded. Wherefore thou art falſe and per- 


* jured. | | 

2 We ſay and affirm, and do intend to prove, as 
© above ; That whereas thou didſt ſwear at the fame 
© Place and Time, to ſupport and maintain the Laws 
© and good Cuſtoms of the Kingdom of England; and 


_ © afterwards, at the Time of thy Coronation, didſt again 


© ſwear to keep and preſerve them inviehbly; thou 
* treacherouſly and againſt the Law of England, didſt 


© write to thy Fautors in every County in England, to 


© chooſe ſuch Knights for each Parliament, as ſhould be 
© agreeable to thy Pleaſure : So that in thoſe thy Par- 
© laments no Juſtice could be obtain' againſt thy Will, 
© upon any Complaints; altho' we had very often peti- 


© tioned thee, according to the Conſciences'Go p had 


given us; for the Truth of which we call Go p to wit- 


© neſs, and the venerable Fathers Thomas Arundell Arch- 
© biſhop of Canterbury, and Richard Scrope Archbiſhop of 
© York. Wherefore it behoves us to ſeek for Remedy, be- 
© fore our Loxp Jesus Curisr, by a ſtrong Hand. 

Item, * We ſay and affirm, and do intend to prove, 
That whereas Edmund Mortimer was taken by Owen 
* Glender in mortal Fight, and cruelly by him held in 
© Priſon and Iron Chains, in thy Cauſe ; whom thou 
* didft proclaim to be taken treacherouſly, and would'ſt 
not ſuffer him to be ranſom d, either by thyſelf, or by 


( The Lord © us his (t) Kinſmen, and Friends; whereupon we have 


Henry Per- 


* lately treated with the ſaid Owen for his Redemption, 


„ at our own proper Coſt, and for the Benefit of Peace be- 


© tween thee and him; upon which Account thou didſt 
* conſider us as Traitors ; and for the future didſt ſecretly 
© contrive our Ruin and final Deſtruction. 5 
* Fox theſe Reaſons we do mortally defy thee, and 
thy Accomplices, and Adherents, as Traitors, and Sub- 
© verters of the Commonwealth, and Kingdom; and In- 
© vaders, Oppreſſors, and Uſurpers of the Rights of the 
* true, and direct Heir of England, and France; and we 
* intend to prove it this Day by the Force of our Arms, 
© Almighty Go p affording us his Aſſiſtance. 
To theſe Articles John Harding immediately ſub- 
joins the following Lines. NN 


Fes 


Crown of England afferred,&c. 

* Foramuuch a5 maby Men have been inerted, and yet 
| Ronde in grete Etrovre and Contraverſy ; holding Opi- 
nion froward; how that Edminde Erle of Lancaſtte, Lei- 
* teftre, and Derby, was the elder Son of Kyng Henry 111. 


© croukebacked, unable to have been Kyng, for the 


* which, ' Edward his younger Brother was made Kyng 
4 by his Aſſent, as ſome Men have alleged, hy an un- 
brew Chronicle feyned in the Time of Kyng Richarg II. 
© by John of Gaunt Duke of Lancaſtre, to make Henry his 
Son Kyng, when he ſaw he might not be choſe for 
* Heire appariant to Kyng Richard. — _ & 

880 it is, that I John Hardaig, the Maker of this 
© Booke, herde the Erle of Northumberland, that was ſlain 
© at Bramham-Moor, in the Time of Kyng Henry IV, 
© faie, how'the ſame Kyng Henry, upon St. Mathew Daie, 
* afore he was made Ryng, put forth that ſame Chroni- 
© ele, claiming his Title to the Crown by the ſeid Ed- 
© monde, upon which all the Chronicles of Weſtmynſtre, 
© and of all other notable Monaſteries, were had in the 
© Council of Weſtminſtre, and examined among the Lords, 
© and proved well by all their Chronicles, that the Kyng 
© Edward was the elder Brother, and the ſeid Edmonde the 
© younger Brother, and not Croukebacked, nother maym- 
* ed, but the ſeemlieſt Perſon of England, except his 
© Brother Edward. Wherefote that Chronicle, which 
© Kyng Henry ſo put forth, was adnulled and reproved. 

Asp then I herde the ſeid Erle ſaie, that the ſeid 
* Kyng Henry made Kyng Richard, under Dureſſe of Priſon, 
in the Toure of London, in fere of his Life, to make a Re- 
© fignation of his Right to him; and upon that a Renun- 
© ciation of his ſeid Right; and they were declared in the 
Counſell: And in the Parliament at Weſtmynſtre, on the 
Morrow of St. Michael then next following, what of his 
Might and his Wilfulneſſe, and what by certain Lords and 
© Strength of the Commons, he was crowned againft his 
© Oath made in the White Freers at Doncaſtre, to the feid 
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© Erle of Northumberland, and other Lords, againſt the 


© Will and Counſell of the ſeid Erle; and of his Son, 


© and of Sir Thomas Percy Erle of Worceſter. For which 


© Cauſe they died after, as I knew well ; for that time 

© I was in the Field at Shrewslury with Sir Henry Percy, of 

© the Age of Twenty Five Yere, armed, and afore 
* brought up in his Houſe; of, Twelve Yere Age. k 
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© At50 Iherde the ſeid Erle of Northumberland ſaie 
© divers times, that he herde Duke John of Lancaſtre, à- 
© mong the Lords in Counſell, and in Parliaments, and 
in the Common-Houſe among the Knights choſyn for 
ö the Commons, aske by Bill, for to have been admytted 
Heire apparaunte to Kyng Richard, conſideryng how 
the Kyng was like to have no Iſſue of his Body. To 
the which the Lords Spirituell and Temporell, and the 
Commons in the Common-Houſe, by whole Advyſe 
* ſeide, that the Erle of Marche, Roger Mortimere, was 
© his next Heire to the Crown, of full Deſcent of Blood, 
© and they wolde have none other; and asked a Que- 
© ſtion upon it, who durſt diſable the Kyng of Iſſue, he 
© being young, and able to have Children? For which, 
hen the Duke of Lancaſtre was ſo put by, he and 
* his Counſel] feyned, and forged the ſeyde Chronycle, 
© that Edmonde ſhould be the elder Brother, to make his 
© Son Henry a Title to the Crowne ; and wold have had 
* the ſeide Erle of Northumberland, and Sir Thomas Percy 
© his Brother of Counſaile thereof, for cauſe they were 
© deſcendyd of the ſeid Edmonde by a Siſter ; but they 
© refuſed it. | 3 

*Wr1icu Chronycle ſo forged, the Duke did put in 
© divers Abbaies, and in Freers, as I herde the ſeid 
Erle ofttimes ſaie, and record to divers Perſons, for 
© to be kept for the Inheritance of his Son to the 
Crowne; which Title he put furthe after he had Kynge 
' N. in the Toure; but that Title the Erle Percy put 

aſide. 

Ur on the Peruſal of the foregoing Tranſcript, 1 
perſuade myſelf, the Reader. will be thoroughly con- 
vinced, Firſt, That the Doctor is much miſtaken, when 
he tells us, that the Family of the Percys did not take 
up Arms for the Sake of the Right Heir; fince the above- 
written Articles abundantly ſhew, that they had the In- 
tereſt of the (#) Earl of March entirely at Heart ; and 
were chiefly animated to that hazardous Enterprize by a 


) This is likeniſe evident from the 

Rolls of Parliament, where it is ſaid, the 
Earl of Northumberland declared to the 
Ambaſſadors of the French King, Que a 
Taide de Dieu, de le votre, & de plu- 
fours mes Allies, j ay intention & ferme 
purpos de ſuſtenit le droit querele de 


mon Souvereine Seigneur le Roy Richard, 
sil eſt Vif; & fi mort eſt, de vanger ſa 
mort, & auſſi de ſuſtenir la droite que - 
relle, &c. Here the Copy of the Kectrd, 
1 made uſe of, breaks off ; but it cannot be 
doubted, but the Earl of March was meant. 
Pha, Coron. 7 Hen, 4. N. . 


g Senſe 
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Senſe of the Injury done to him, and a full Conviction, 
that it became them to venture every thing, in order to 
procure him Juſtice. Secondly, It is from hence evident, 
that they charge Henry IV. with a Breach of his ſolemn 
Oath to them, by which he had obliged himſelf never 
to attempt any thing againſt the Right, Honour, or 
Safety of King Richard ; upon Confidence of his due 
Performance of which Oath, they came to his Aſſiſtance. 
So that here is an Original Contract pleaded, by the Vio- 
lation of which, on the King's part, the Earl of Ner- 
thumberland and his Family thought themſelves entirely 
releaſed from all manner of Obligations to him. They 
declare, it was never their Intention to deprive. Ri- 
chard II. of his Crown ; but that on the contrary, it was 
their conſtant Reſolution, to maintain him in the Throne, 
and after his Deceaſe to aſſert the Title of the True 
Heir : That Henry therefore was guilty of Perjury by 
uſurping the Crown, and therefore forfeited all manner 
of Right to their Service. Out of a Senſe of this their 
Duty to King. Richard, and the Earl of March, they op- 
poſed, as far as they were then able, the Duke of Lanca- 
ſtres Coronation ; but (2) finding themſelves incapable () John 
of making any effectual Reſiſtance, it muſt be acknow- gam"s* , 
ledg'd, they ſubmitted with the reſt, and liv'd ſome 7% Percys 
Years in Obedience to him, as their King; and if the ary ors ot 
Doctor will have it fo, ſwore to him too. But if this 2 E 
was an unjuſt Oath; if they themſelves thought it ſo, Lancaftre - 
when they took it, (as is evident from the Articles before- 724 tee 
mentioned) will the Doctor blame them for not keeping | 
it? He will ay perhaps, they were inexcuſable then in 
taking it; if they knew it to be an unrighteous Oath : 
I cannot help that; neither will it be worth the Doctor's 
while to inſiſt upon it; ſince the main Point in Contro- 
verly now between us is, Whether they may be juſtified 
for taking, up Arms againſt Henry IV ? | 

How EVER, that I may omit nothing, which may be 
ſerviceable for the Defence of that noble Family; I deſire 
Leave to put him in mind of a certain Principle, gene- 
rally received in the Times we are ſpeaking of, and 
which for ſome while before had a very prevailing In- 
fluence over the great Men of this Kingdom, whenever 
they found themſelves in Danger ; and that was, that all 
Actions done through Fear of Death, were pardonable 

0 — . at 
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at leaſt, if not lawful. And it cannot be denied, but 


our Courts of Juſtice had been fo favourable to Pleas of 


that Nature, before Henry IV.'s Reign, that great En- 
coutagement had been given for the frequent Uſe of 


them. Aſter the Battle of £vgham, when that famous 
Act was made for the Settlement of the Kingdom, 


called Dictum de Kenilworth ; thoſe that had been drawn 
in to aſſiſt the Barons againſt the King through Fear, 
had but a ſmall Fine ſet upon them. And in (2) Ed- 
ward [II's Reign, when Walter de Alington and his Confe- 
derates had forced ſome Perſons, and made them ſwear 
to defend the Prizes they had taken ; the Court admit- 
ted theſe Perſons to bail, and diſmiſſed them ſoon after. 
But the moſt remarkable Inſtance to this Purpoſe hap- 
pen'd 1n the Begintung of this very Reign, which 15 now 
under our Conſideration ; for when the Judges, who 
had given illegal Advice to Richard II, and thereby were 
the Occafion of ſome (a) Acts, that paſſed in the Twen- 
ty Firſt Year of his Reign; when they, I ſay, were cal- 
led to account for it in Henry IV.'s Parliament; they 
made uſe of this Excuſe, That whatever they did, was 
for Fear of Death. Upon which the Commons pre- 
ſented this memorable Petition: (b) 

tem, *Your Commons pray, that neither the Lords 
©Spiritual or Temporal, nor the Juſtices, may be al- 
jo d for the future to excuſe themſelves, by ſaying, 
© they did not dare to act or ſpeak according to Law, and 


© as their true Meaning was, for Fear of Death, or be- 


© cauſe they were not free of themſelves ; for they are 
© obliged to keep their Oaths, notwithſtanding any Dan- 
© ger of Death or Forfeiture. 

FRO M whence I think it is plain, that this had been 
the common Argument made uſe of by the great Men, 
in Defence of their Illegal and Difloyal Practices; and 


| | 
(5 49 Hen. 3. | der leur ſerments, que de douter Mort 


(2) Edw. 3. Coram Rege Rot. ou aſcun forfaituie. 

101. L ; The King anſwers. Le Roy tient toutz 
( 4) Coke's Inſtit. 1. g. c. 2. les Seigneurs & Juſtices pur hommes ſuf- 
VF Rac: Parl. 1. Hen: 4. 97. Item, ficients & loyaulx, quiils ne luy veillent 

Due les Seigneurs Efpirityells & Tempe- donner autre Conſeil nadvis, qui ne 

rells, ne les Juftices ne ſoient reſceux ſoit honeſte, & jouſte, & profitable pur 

— — b — wel luy 1 & 11 nully ſe — 

qu ils n oſerent faire ne dire „ ne compleindre en eſpeciall en re: 

leur entent, pur doute de Mort, ou qu ils venir del contrary, le Roy le L re- 

ne font libres de eux meſmes. Pur ceo fotmer & amender. 0 

qu ils ſont pluis tenuz de reſon de gar- 


8 | Cuſtom 


Crows of England afſerred, &c. 
Cuſtom had ſo far-prevail'd, that hitherto it had the 


good Fortune to be thought juſt and reaſonable ; I may 
ſay too, that it continued in the ſame Credit in the fol- 


lowing Reighs, notwithftanding this Petition of the Com- 
mons: For as HenryTV, in his Anſwer to it, ſays no- 
thing, which implies a Diſapprobation of that cuftoma- 
ry Excuſe ;'' ſo we find, that in Henry V.'s Time, thoſe 
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that had affiſted Sir John Oldcaſtle (c) only out of Fear of G core: 
Death, were diſcharged: And laſtly, by this Plea, Fobn 3 + 1. 


Nevill, Marquis of - Montacute, procured his Pardon from 
VI. at his Reftoration, for being in the Service of 


Edward IV; for it is ſaid, (d) he came to his Parliament (4 kenn 
excufing himſelf, that for Fear of Death he had taken King v g * 


Edward's Part; which Excuſe was accepted. Agreeably 
therefore with the allowed and approved Maxims of 
thoſe Times, the Submiſſion and Oath of the Percys to 
Henry IV. has a fair Pretence to a favourable Conſtru- 
Aion ; fince it was done purely to ſave their Lives and 
Fortunes, which otherwiſe muſt have been in imminent 
Danger. And this I would not be thought to mention, 
out of any great Reverence or Eſteem I have for ſuch an 
Apology ; but only to ſhew, that thoſe Gentlemen did 
not act diſhonourably, according to the Sentiments of 
the Times they livd in, when took an Oath to 
Henry IV, which at that very Inſtant; they believed they 
ought not to keep. This was the common Error of that 


Age, into which, we have obſerved, the very Sages of 


the Law themſelves had fallen; and therefore it is not 
to be wonder d at, if Noblemen (who rarely meet with 
Caſuiſts, that adviſe them againſt their Intereſt) have 
not more Wiſdom or Honeſty, than they that make 
thoſe Vertues more particularly their Profeſſion. Had 
they liv'd in theſe Days of Light and Knowledge, I 
confeſs, I ſhould have found it difficult, to ſay any 
thing in their Defence; for the Doctrines of Chriſtianity 
are now ſo well underſtood, that whoever ſhoald ven- 
ture to maintain the Lawfulneſs of doing Evil for the 
Advancement of any Temporal End or Purpoſe, would 
draw upon himſelf at leaſt the Diſpleaſure of all good 
Men, and hardly eſcape a publick Cenſure. 


Ar TEN all, it may perhaps give Offence to the Do- 


ctor, that I have charged Henry IV. with a Breach of his 
Original Contract; and admitted that as a good Reaſon for 
22 NO. J Aa | | the 
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the Percys Taking up Arms againſt him: But ſurely, if 


there is any ground for the Notion of a Contract between 
2 Prince and his Subjects; it muſt be, when an Elected 
King is on the Throne, who owes that high Dignity en- 
tirely to the Choice of the Nobility, and the Conſent of 
the People; and (e) ſuch a one, and no better, was this 
King Henry, whatever may be alledged to the contrary. 
He could not certainly pretend to a juſter Title, than his 


Predeceſſor King Stephen; who yet conſented to an In- 


ſtrument of Government, in which he expreſly calls him- 


ſelf an Elected King; and therefore the Hiſtorians tell 


us, that (F) Robert Earl of Glouceſter, and the Biſhops too, 


did Homage to him conditionally, that he would main- 


tain them in their Rights and Privileges ; and we know 
very well, that his Violation of them was pretended as a 
Reaſon for their Revolt from him afterwards. 

- SrncE therefore the Aſſiſtance given to Henry IV. by 
the Percys (by Virtue of which he was enabled to ſeize 
the Crown) was purely the Effect of that Confidence 
they repoſed in his Promiſe and Oath, that he would ne- 
ver dethrone King Richard, nor put him to Death; I 
would ſubmit it to the Doctor's Conſideration, whether 
a Truſt ſo notoriouſly broken and abuſed, did not au- 
thorize thoſe Gentlemen to ſeek for Juſtice by Arms and 
Violence againſt him. That Henry IV. heaped great Ho- 
nours upon the Earl of Northumberland, giving him the J/le 
of Man, and conſtituting him Conſtable of England, I very 


_ readily on; and this he certainly did, that he might 


the better ſecure that Great Family to his Intereſt : But 
then 1 think this is a Proof, that they were not influenced 
by any Motives of Advantage to themſelves by their ſub- 
ſequent Revolt, (as the Doctor calls it ) for how proſpe- 
rous ſoever the Event had been, they could not well have 
promiſed themſelves greater Acceſſions to their (g) Ho- 
nours and Fortunes, than they either actually enjoyed, 
or might reafonably have hoped for from the Bounty and 

Favour. of King Hm). 1 1 
T avs far I will preſume to fay, I have clearly pro- 
ved, that the Iuſurrections againſt Henry IV. were oc- 
(e) J. Harding's Chron. e. 196. tumberland. Rymer's Fotdera, Tom. g. 
W. Malmsbury. | p. 289. And many eier great Eftates, Sir 
UL Wn ab 

caſioned 


Scotland were granted 10 the Earl of Nor- 


. 


Crown of England afſerted, &&. 
caſioned by a Profeſſion of Fidelity to the Rightful 
Title; to Richard II. whilft alive, and the Earl of Marci 
after that Kings Deceaſe; and therefore the Authors and 
Promoters of them are much wrong d by the Doctor, 
when he ſays, they acted upon quite different Mo- 
tives. Her i de Ara 0 [28 41. 

Tus next Commotious that happen d in this Reign, 
were thoſe of Archbiſhop Scroap, and the Earl of Nor- 
tbumberland; and that theſe were raiſed upon the ſame 
Grounds, their publick Declarations ſufficiently teſtify. 
The Archbiſhop's Articles are () extant; in the Pre- 
amble of which he ſays, in his own Name; and that of 
all his Adherents, That having been bound by their Oaths to 
King Richard II. to bear Faith and true Allegiance to bim, 


as long as he lived, and his Heirs ſucceeding him by juſt 


Title, &c. They therefore, for fear of Perjury, percei- 
ving divers horrible Crimes and great Enormities to be 
daily committed againſt the Church, the Laws of -the 
Realm, as alſo againſt the Perſon of King Richard, and 
his Heirs ; do, Firft, declare the Lord Henry of Derby to 
be a Traitor to King Richard and his Heirs. Secan il), 
They pronounce him Perjur'd and Excommunicate, for 
taking Arms againſt King Kihord, and afterwards mur- 
dering him. In the Tenth Article they affirm, that they 
take up Arms for the ſake of the Right Heir. Befides 
J. Harding tells us, That the Lord Percy's Articles be- 
fore recited, were drawn up by this Archhifhop 3 and 
another (i) Author, that liv'd at the ſame Time, afſures 
us, That the Reaſons, for which that Archbiſhop 'was 
beheaded, - were, Firft, Becauſe: he adviſed Henry IV. 
to repent of his Perjury in ſwearing by the Sacrament 
of CRRIS r's Body, that he wonld not rebell againſt 
Richard II. nor conſent to his Depoſition; ' which: after- 
wards he did. And, Secondlyy The faid Archbiſhop de- 

fired the Crown. might be reſtored to the Right Line. 
Is it not then evident, beyond all Contradiction, that 
this Archbiſhop took up Arms for the Right Heir; and 
by his publick Declarations own'd to the World, thaf 
he thought himſelf bound in Honour and Conlcience fo 
to do? And may we not then have liberty to believe, 

(b) h Fox's Afts and — \ © Clement Maydifione, de Mareyrip 
E Fila. p. 368. ä We Re + wy apes 


that 
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that He and the Percys were true (i) Penitents, for ha- 
ving contributed to the Settlement of Henry IV. upon 
the Throne? The Doctor indeed ſeems to laugh at 2 
Conceit of their Repentance, as a groundleſs Fan 
and lis () confident, that Men that acted upon ſuch o. 
tives, as the Earl of Northumberland, his Son Hotſpur, and 
his Brother the Earl of Worceſter, ought not to be efteem- 
ed Penitents : But I have proved, that the Doctor has 
ſhew'd himſelf a perfe& Stranger to this Part of Hiſtory ; 
otherwiſe he muſt have known, that the true Cauſe of 
their Quarrel againſt Henry IV. was, that he was an 
Uſurper ; and they believed it to be their Duty, to place 
the Rightful Heir on the Throne. 

Ir is a great, Comfort to him however, that all theſe 
Lords and 2 who took up Arms againft Hen- 
ry IV. had before ſubmitted to him, and ſworn Alle- 
glance ; for he is only concerned to know, whether it 
has not been always the Cuſtom, to ſwear to Kings de 
Facto: But if it has been the Cuſtom to take ſuch 
Oaths, he ſhould remember, that it has been alſo the 
Cuſtom to break them; which the Doctor knows te have 
happened in the Reigns of King Stephen, and Henry IV. 
the two moſt undoubted Kings de Facto from the Nor- 
man Conqueſt ; and thus we are reduced at length to 
this Queſtion, Whether the Doctor, or the chief Lea- 
ders in all the Inſurrections againſt Henry IV. are rather 
to be credited? If we muſt believe the Doctor, their 
| Revolt was inexcuſable, founded upon no rational Prin- 
ciples, and indeed was no better than downright Perjury 
and Rebellion: But if we may take the Word, the dy- 
ing Word of thoſe Gentlemen ; they were perſuaded, 
that the Oath they had taken to "Henry IV. did not bind 
them; and that they were obliged in Conſcience to force 
| him from the Throne, for the ſake of the Right Heir. 
* Holinſhead, in his Chron. p. 529. Devotion, till they were 3 by Pab- 


Richard Scroop , Archbiſhop of lick Authority, (Holi 


k, the following rafter, 15 25 And therefore Henry V. is Acceſ- 
72517 had to app canſes them to like fron to . 7 Glen Nees a 22 


his Gauſe he Gr of thin Leqve th the People to 

e, bs ogy Li Life, — — — fomed Honours to 2 420. bi- 
* nd 2 the reverend . M-c at ſhop's J. Harding aſſes us, 
of bis amiable Þ moved all Chen 9hp- 1 2 gave Leave then of good 
22 Up- — : offer to Biſhop Scrope 
en which account his Memory was held in 3 without Letting, or any Que- 


ch re that 8 . 1 2 
— 221 is 1 od e _ * or 


Now 


Crown of England aſſerted, &c. 
No the Doctor may call theſe unrighteous, and unjuſt 
Pretences, as long as be he pleaſes ; provided he will as: al- 


low, that it is true in Fact, that they made uſe of ſuch, 
and no other; which Tam confident by will never be able 


to diſprove. And then I think I may appeal to the moſt 
hether ſo many 


byaſs d Friend to the Doctor's Cauſe 
Gentlemen of the firſt Quality and Fortune in 


could openly and avowedly have ventured their — 4 


for a Perſon out of Poſſeſſion; had it been then a known 
and undoubted Part of the Conſtitution, that whoever 
was in Poſſeſſion of the Crown, was a Rightful and Laws 

ful King. Had this been the received Doctrine of thoſe 
Times, it is wonderful ſtrange, we ſhould meet with no 
manner of Notice of it in any of our Hiftories ; it ſeems 


incredible, that ſo man px Ferloas of Eminency ſhould . 


preſume to a& in open Contempt of it, to the manifeſt 
Subverſion of a Fundamental Law of their Country; and 
yet without the leaſt Reproach from their Enemies * 


that account. 
Bur I ſhould remember, that theſe ſo often repeat- 
ed Reflexions muſt needs be tireſome ; and therefore it is 


fit I ſhould haften to another Subject. 1 would now only 


beg Leave of my Reader, to ſet before him a ſhort View 
of the Comforts and Bleflings. which attended the Do- 


Qor's Conſtitution, in this Reign of a King de Faffo. 


IV. had no ſooner taken Poſſeſſion of the King- 
dom, but he was in Danger of lofing it by a formidable 
Conſpiracy, fram'd againft him in the Heart of his King- 
dom : It 1s true, he had the good Fortune ſbeedily t to 
ſuppreſs it, and make an — of its Authors and 


Contrivers: But freſh Troubles and Rebellions (as the 


Doctor calls them) ſtill followed one another for many 
Vears of his Reign; and that evil Spirit of Reſiſtance 
continued to animate the Welſh againſt him, to the laſt 
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Period of his Life. Mr. Fox (m) tells us, The Time of (=) An 


his Reign was far from being quiet, but ful of Trouble, of Vat 


Blood, and Mi 
Svcn was their, Deſire of King Richard again, "4 


the Reign of this King, that many Years after,” he was 
rumour'd to be alive; for the which divers were exe- 
cuted. For the Space of Six or Seven Years together, 
almoſt no Lear Pg x tou "ond en 7 


and Man. 
Vol. 1. * 
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G) Cr, the King, tc: And (1) Holinſhead cotifeſſes, he.teſipn'd - 
p. 54 in great Perplexity, and little Pleaſure. Theſe certain- 
| ly are admirable Proofs of the great Submiſſion and 
bedience, which was then paid to the Doctor's Conſti- 
tution; and no doubt, the Tranquillity of this King's 
Reign will never be denied for the _— to be a live- 
1y Inſtance of the Autliority of a King de Faf#s. | 
I sxALt now conclude theſe Remarks upon Hen- 
ry IV.'s Reign, with the following Reflexion of that 
(0). bis very judictous Gentleman Sir Walter Raleigh. (o) 
3d ds Henry IV, whoſe Title was weak, and bis obtaining 
the World. the Crown traiterous ; who brake Faith with the Lords at his 

Landing, proteſting to intend only the Recovery of his 

Se — aith with Richard bimſelf 4 and 15. 
Faith with all the Kingdom in Parliament; to whom he ſwore, 
that the Depoſed King ſhould live : After he bad enjoyed this 
Realm ſome few Tears; and in thut Time had been ſet upon on 
all Sides by his Subjects, and never free from Conſpiracies 
and Rebellions ; he ſaw (if Souls immortal ſee, and diſcern 
any Things after the Bodys Death) his Grandchild Hen. VI, 

and his Son the Prince, ſuddenly, and without any Mercy, 
murder d: The Poſſeſſion of the Crown (for which he had 
cauſed ſo much Blood to be poured out) transferr'd from his 
Race, and by the Iſſues of his Enemies worn and enjoy d- 
Enemies, whom by his own Prad ice be ſuppoſed, that he had 
left no leſs. powerleſs, than the Succeſſion of the Kingdom” _ 
ftionleſs, by entailing the ſame on his own Iſſues by Par- 
liament. And out of Doubt, Humane Reaſon could - have 
judged no otherwiſe, but that theſe cautious Proviſions of the 
Father, ſeconded by the Valour and ſignal Victories of bis Son 
Henry V, had buried the Hopes of every Competitor, under + 
tbe Deſpair 12 all Re- conqueſt and Recovery. I ſay, that 
Humane Reaſon might ſo have judged, were not this Paſſage of 
Caſaubon alſo true; A Day, an Hour, a Moment is enough 
to overturn the Things, that ſeem to have been founded and 
_. I rrocttD now to Henry V.'s Reign, to whom, the 
Doctor is poſitive, the whole Kingdom, without Ex- 
(p) Defence, Ception, ſubmitted : The (y) Earl of March himſelf quietly 
5. 47,45,91- reſigning up his Right to the Crown, without making the leaſt 
Attempt fot the Recovery of it. But the Doctor ſhould have 
known, that the Waſh were not brought under this King's 
Obedience 1n the Third Year of his Reign ; whoſe a 
na 
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nal Quarrel againſt him was upon the atcount of his 
Title, as I have ſhewn at large. And we are ſure like. 
wile, from (q) unqueſtionable Authority; that the Earl @ See. 
of March was engaged in a Conſpiracy in this Reign, e Ke 
in order to Depoſe King Henry, and ſet the Crown upon %, 1 | 
his own Head: That for this Purpoſe lie tiad agreed den, 8, 
with his Brother-in-Law the Earl of Cambridge; to go Tn. g. 2 
with him into Wales; where they intended to proclaim ** 
Harry of Lancaſtre Uſurper of England: And the Earl 
of Cambridge declares, that the Earl of March had told 
him, that all. bis Confeſſors put him in Penance to claim 
that, they called his Right. Beſides, we find this faid 
Earl (r) pardoned by Henry V, for the Share he had in %) Rymer. 
this Conſpiracy which undeniably proves, the Doctor — a 
has ſtrain d a Point in Hiſtory, when he would: perſuade 393 
us, that Earl never laid any Claim to the Crown. Af- 
terwards, tis true, he gave Henry V. all imaginable 
Aſſurances of his entire Submiſſion; upon which he 
was immediately employed by that Prince in the higheſt 
Offices of Truſt and Honour; and thoſe he diſcharged 
with great Fidelity, to the Time of his Death; which 
happen d in the Third Year of Henry VI. During that 
| Space of Time, I mean the Remainder of the Earl of 
March's Life; after he had made this Submiſſion, I 
agree with the Doctor, Henry V.'s Title had ſome Foun. . 
dation: For to whomſoever the Rightful Heir. ſhall 
think fit to ſwear Allegiance, and perform the Services of 
a dutiful Subject, 1 ſhall make no Queſtion, but every 
private and inferiour Perſon may very lawfully do the 
ſame. And this I take likewiſe to have been the Caſe 
of the People of England, for almoſt the whole Reign 
of Henry VI. For the Duke of York (who had the beſt 
Pretenſion by Blood to the Crown) having bound him- 
ſelf by repeated Oaths and Obligations, to pay Obedience 
to him, as his Lawful Prince; Who could reaſonably 
be a Nonjuror, after ſuch an Example? In this reſpect 
therefore the Doctor muſt do me the Juſtice to acknow- 
ledge, I yield him up a Point, which he ſeems to have 
very much at Heart. I allow it to be true, that Richard 
Duke of York, and his Son (afterward King Edward IV.) 
were under the ſtricteſt Ties and Engagements of Fideli- 
ty to Henry VI; theſe are Matters of Fact too evident to 
be neſted ; and I am entirely ſatished, they ag 
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' (2 The , be proved (5) beyond all Poſſibility of Contradiction. But 
= et. then the Doctor muſt confeſs, that Henry V. and VI. 
chard Dukeof were Kings de Jure, as well as de Fadio; i. e. they had a 
York «nd bi: Right to the Subjects Allegiance by a different Title, 
particularly than that of Pofſefhon ; and conſequently they are not 
4% j Kings for the Doctor's Purpoſe; for the Queſtion is not, 
Forteſcve iv whether Princes do not become L. awful by the Ceſſion 
Jence of the of the Legal Heir ; this is granted, and allowed by his 


HiſeLan- Adverſaries; but whether the bare Poſſeſſion of the 


Cotton. O- Crown, exclufively of all other Conſiderations, can con- 
Oe}, a. vey a Right to Allegiance? Thus we ſee the Doctor has 


miſe 6 give given up Two of his Kings de Facto, which at other 

1 ue, Times he ſc be very fond of, as main Su 

full View of 1mnes eems to very ton 5 45S main dupporters 

thew in th of his Imaginary Conſtitution. 

—_—_— Bor whatever the Doctor may loſe in this Point, he 
doubts not to gain in another; for from hence he thinks 


it plain and undeniable, that Edward IV. and his Par- 


liament were to blame in calling Henry V, and VI. 


Kings indeed, and not of Right ; as if this was. the firſt 
time this Diſtinction had been ever uſed, and it had ne- 


ver before been thought of: Whereas the Judgment 


Ke th given by the Houſe of Peers in the“ Appeal of Richard 
who #79 Duke of York, was manifeſtly grounded upon it: For 
ran certainly they would never declare the Right of the lat- 
Ene, Bl, ter to'be indefeaſible, had they believed Henry VI. to be 
App. N. 2. King de Jure. But how could they think it reaſonable, 

the Doctor will ſay, to give ſuch a Sentence; confider- 
ing the Houſe of York had freely parted with their Right, 
by ſeveral ſolemn Oaths and Engagements? Could they 
not renounce their Pretenſions to the Crown, if they had 
pleaſed ? and was not this effectually done by their ſwear- 


ing Allegiance fo often to Henry VI? I anſwer; The 


Houle of Peers, to whoſe Arbitration this Matter was re- 


ferred, was of another Mind ; for after a full Hearing 

of all the Objections, that could be made againſt the 

Duke of York's Title, (among which his repeated Oaths 

of Homage and Fealty had been carefully and warmly 
0g Rot. urged) it was (t) concluded and agreed by all the Lords, 
Parl. 2%. T bat the Title of the ſcid. Dute of York could not be defeated. 
18. It is evident therefore, in the Opinion of that ſu 


Court of Judicature, That the Duke of York was ſtill at 


liberty (notwithſtanding the Oaths he had taken) to lay 
Clalm to the Crown; and they thought themſelves bound 
| Ry ©: Dey es -- in 
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in juſtice to adjudge it to him. During the Time that 
the Duke of York, who had the Hereditary Right, kept 
his Oath, and paid Allegiance himſelf to King Hem | 
I ſee no Reaſon, why the Subjects of that Time might 
not Lawfully ſwear and perform Allegiance alſo : - But 
when the faid Duke claim'd the Crown as his Right of 
Inheritance ; then it began to be a Queſtion, Whether 
the Subjects were bound to pay Allegiance to the Law- 
ful Heir, or to the King in Poſſeſſion, to whom they 
had hitherto paid it. The firſt Article objected 
againſt the Doctor's Claim was, That the Lords ſhould 
call to remembrance the Oaths they had made to King 
Henry; to which the Sum of the Duke's Anſwer was, 
That no Oath ought to be performed, when it leadeth to the 
Suppreſſion of Toth and Juſtice; and he undertook to 
ſhew clearly, before any Judge ſpiritual, (a) That the (ﬆ) Rot. 
Lords were bound to aſſiſt him in Truth and Juſtice, notwith- * w 4 4 
ſtanding any Oath of Feaute or other- by bim or them before 
made | 


Tux Oaths of the Lords made to King Henry might 
be excuſable, by their Ignorance of the Facts neceſſary to 
clear the Right of the Lawful Heir ; by his not Claim- 
ing; and by his ſwearing Fealty to the King in Poſſeſ- 
fon : But when the Claim was made oublickly, and 
the Duke's Right to the Crown was evidently prov'd 
before the Lords; them it was plain, that their Oaths to 
King Henry being againſt evident Right, could not have 
any Obligation ; for it was a known Rule in the ſpiritual 
Law, That (z) an Oath was not inſtituted to be a Bond () Der. 
of Iniquity : And in that very Age theſe Rules were in- Q . 4 22 
ſerted in the Decretals, ()) That an Oath, taken in pre- ( Doge. 

judice of a ſuperiour Right, was not valid; and that an tl. Greg. 9. 
Oath due to one, but made to another, was unlawful ; c. 13, 22. * 
and was to be performed to him, to whom it was due. 
Thus by the Canon Law the Oaths of the Lords wete 
obligatory. | 1 

Av as to the Duke's Oath of Fealty to King Henry, 
according to the ſame Canon Law, then univerfally Re- 
ceiv'd, and the common Opinion of Divines, He might 
be releas'd from it, if it was taken by him to preſerve 
his Eftate, Liberty, and Life. Tis in vain to make a 
Diſpute about Force, or Durefs. Tis Notorious from 
the State of that Time, —_ the Duke had clai — the 

C ' 
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Crown, or borne the Riyal Arms, of refus d to ſweat 
Fealty to King Henry, he had expos d himſelf and Fami- 
ly to inevitable Deſtruction: To that Objection he 
anſwereth thus himſelf, before the Lords; (z) That he 
abſtained for the Time from purſuing of his Right and Title, 


for Cauſes not unknown to all this Realm: The Danger of 


doing it was Notorious to all Men. Wherefore (a) as 
his Silence was no Ceſſion of his Right; becauſe there 
was a ſufficient Cauſe of Silence: So his Oath of Feal- 
ty was no indiſpenſable Renunciation of it, according 
to the (b) received Law and Doctrine of thoſe Times; 
becauſe it was extorted by unjuſt Terror, and made by 


him pro vita & rebus ſervandis. King Henry could acquire 


no Right by exacting it; becauſe his Requiring of it was 
Injuſtice, and Uſurpation: And as to the Duke, tho 
he ought not to have taken it, to gain or ſave the World; 

et when it was taken, the ſpiritual Law reliev'd him: 
And the Pope actually granted him a Diſpenſation, which 
was then thought a ſufficient Abſolution. I am far from 
allowing the Pope any Power of diſpenſing with Oaths, 
orJuſtifying the eaſy Relaxation of them by corrupt Ca- 
ſuiſtry: But if we will judge of the Actions of Princes 
in Ages paſt, and examine the Validity of them, we 
muſt confider the Laws, Uſages, and Doctrines then Re- 
ceiv'd, and judge accordingly. Mankind in all Ages 
hath had an Horror of Violence, and Uſurpation, as de- 
ſtructive of Society; and hath agreed to render the Ef- 
fects of them null, and invalid. Not Princes only, but 


all other ſorts of Men, have always thought them- 


ſelves free from the Obligations of Promiſes and Oaths, 
attended with enormous Leſion, and extorted by Fear 
of loſing Eſtate, Liberty, and Life; and (c) great Writers 
upon the Law of Nature do plainly affirm the Nullity of 
ſuch Oaths. In ſhort, if the Duke of York's Oath had then 


(z) Rot. Parl. ibid. n. 16. tctteeeſſores noſtri Rom. Pont. arbitrati 

(4) Grotius de jure B. I. 2. c. 4. fuiſſe noſcuntur, qui tales à juramenti 
Te. 6. Qui ſciens & præſens tacet, vi- nexibus abſolverunt. Czterdm ut aga- 
detur conſentire, niſi cixcumſtantiz oſten- tur conſultids, & en Materia 48. 
dant, quo minds loquatur, metu eum jerandi, non eis ita expreſs? dicatur, ut 
impediri. 0 ON Te juramenta non ſervent : ſed fi non ea 
Y Dec. Greg. 9. I. 2. tit. 24. c. 15, attenderint, non ob hoe ſunt am 
Verim in ei Quzſtione, an à Sacramenti pro mortali crimine pros ide 
vinculo abſolvantur, qui iſtud inviti Ru Aq. 2. 2 Qu. 98. 3.1, 


pro vitd & rebus ſervandis fecerunt; © Puffend. de jur. nat, lib. 4; c· 2. 


nihil aliud arbitramur, quam quod An- ſ. 


2 
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been try'd in any fpiritual Court, as he defir'd it might 
be; he would no doubt have been acquitted of it. The 
high Court of Lords Spiritual and Temporal, his and 
their own Oaths notwithſtanding, adjudg'd that his Title 
could not be defeated ; and this was the general Opinion 
of the Nation in thoſe Times, that the Houſe of York 
had an indubitable Right ; and the much greater Part of 


the Nation was for it, (as all our Hiſtorians agree) their 


Oaths to the Houſe of Lancaſter notwithſtanding.” 

I x after all, the Doctor will perfift to affirm, that Ri- 
chard Duke of Jork and his Son were indiſpenſably 
obliged by their Oaths'to Henry VI, and conld not pol- 

fibly be diſcharged from them by any Authority in the 
Kingdom, or out : This may be true, and yet the Award 
of the Peers be conſiſtent with the Rules of Juſtice and 


Equity; for they do not pretend to determine, what 


was fit for thoſe Princes to do in Conſcience ; but what 
they were bound' to by the Laws of their Country, of 


which they were the proper Judges ; and therefore who- 


ever arraigns their Proceedings in this reſpect, does in 
Effect ſet. up his own Private Judgment, againſt the Pub- 


lick Senſe of the Nation; (d) which in Modeſty ſhould be (4) View; 
allowed to underſtand, what the Conſtitution was in their omn P. 7: 


Times, better than we can at this Diſtance ; and in Chatity we 
ought to believe, that they acted agreeably to it. This I take 
to be the true State of the Caſe. The Duke might have 


ſtill continued a Subject, had he thought fit; and would 


his Ambition have ſuffer'd him to be ſo contented in that 
Condition: But how could the Peers help it, if the 
Duke of York would not be ſatisfied without his Right? 
All that became them, was to conſider 1mpartially the 
Matter referred to them : And fince at length they came 
to this Reſolution, that he was till at Liberty to claim 
the Kingdom, and ought to be put in Poſſeſſion of it; 


who will preſume to ſay, it was Arbitrary and Illegal? 


If a private Subject ſwears to one, who has wrongfully 
difſeized him of his Eſtate, that he will never attempt 
the Recovery of it; the Law will put him in Poſſeſſion, 
if he applies to it, notwithſtanding his Oath, which 


Religion perhaps would oblige him to perform. And 


thus it is in many other Cafes. If a Man loſes a Sum of 
Money at Play, beyond what the Act of Parliament al- 


lows; and obliges himſelf by Oath to pay it; this may | 
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be a juſt Debt in Conſcience; tho' the, Law. will not 
force him to diſcharge it. In which Inſtance the Law 
does not pretend to annull his Oath ; but only with- 
draws its Aſſiſtance from the Party, to whom it was 
made, as unworthy. of any Aid or Countenance. And 
if the Law takes ſo much Care of the Rights of Pri- 
vate Perſons, that they have not Power to alienate their 
Properties, by any Oaths or Conveyances, contrary to 
cuſtomary Methods, and preſcribed Forms; certainly 
we are bound to believe, that the Titles of Princes and 
Heirs to the Crown, are at leaſt as ſtrongly guarded 
againſt any Injuries, which may be done them, even 
with their own Conſent. So that the Judgment of the 
Houſe of Lords in this Cafe ſeems plainly to reft upon 
this Bottom; That the Oaths taken by Richard Duke of 
York, did not amount to a Refignation ; neither could 
that be Legally and Validly performed, without a due 
Obſervation of the Form and Manner, requiſite to be 
obſerved upon ſuch an Occaſion. | 

Ir may now perhaps be demanded, how it is then 
poſſible for a Right Heir to the Crown to reſign his 
Title, if the Oaths and Submiſſions of Richard Duke of 
York, were not ſufficient for that Purpoſe. I anſwer, 
That a Legal and Effectual Reſignation can only be 
made before, and with the Concurrence of the Three 
Eſtates of the Realm; which evidently appears from 
the Proceedings in this very Caſe of Richard Duke of 
York. For tho' the Lords would not allow, what he 
had done, upon any Conſideration to be of Force to in- 
validate his Title; they were very ſenſible it was then 
in his Power to do it effectually, in the Preſence, and 
with the Approbation of both Houſes of Parliament. 
And therefore, tho they had declared his Title could 
not be defeated by any Objections hitherto urged againſt 
it; yet they (e) thought it adviſable for the Peace of the 
. Kingdom, that he ſhould conſent, that Henry VI. ſhould 
remain in the Throne for his Life ; which being agreed 
to, and publickly ratified in open Parliament : T hen, 
and then only, could Richard Duke of York be ſaid to 
have made a ſufficient and complete Refignation. And 
leſt it ſhould be ſuſpected I have here deliver d a ſingular 
Opinion, deſtitute of all manner of Authority ; I hope 
the following Paſſage out of my Lord Chief Juſtice 

a, Halles 


Crown if England afferted, &c. 


Hale's MS. Hiſtory the Pleas the Cr will act 
me in this Point. 7 7 2520 oe 


4 King, that by Cinſent F 1 . H 
Torthum 1 


mperii, remains 4 King within the 25th ® 


Edward HL — had any Inſtance thereof in this TY 


1 N who took bis Son into a * 
"Regality ; ſo that there was Rex Pater, 
7 5 oF rm But it 3: to be abſent, that Henry IL 
droeft himſelf of the Sovereignty, as fome have thought ; 
het nfo to himſelf the Li lege, Homage, and Allegiance of 
hit Subjects, yea ef Me Se ue And although bir Sn 
were a King, et he was a King bur ſubordinate o his Fa- 
ther; and therefore, although he might be in ſome reſpe&s a 
King, in relation to the SubjetFs, that their Gonſpiring bi: 
Death might be Treaſon ; yet be was but a Subject in reſpect to 
his Father; _ OO I IO IS 
Kingdom, was Treaſon. 
But this Communication of Sovereignty by the King, could 
not be EA yr f 77 of _ as a King 
cannot wholly reſign, or diſmiſs himſe King! 
without G o Parliament; 2 * 2 
ſuch Conſent, divide the Soverei "Fn _ a we Ly 
fron of Queen Elizabeth, when” 
20% She was marred to bet Kin nom; gu rays Fu 
Bond between the King and his bm, that cannot 44 
ſolved without the 7 and m * of both in Par- 


liament. 
In foreign Kingdoms there have been Inſtances of voluntary 


Ceſtans or Reſignations, which poſſibly may be warranted 
their ſeveral Conſtitutions ; but by the Love e 
King cannot reſign his Sue without 
and the Conſent of Parliament. me her — were 
made by Edward II, and Richard II, were eztorted by Force, 
Violence, and lum, to give a Countenance to tho; 22 
ations, that ſucceeded them ; and were As 17 40 Diſ- - 
pay and Injuftice, and not to be mention wirooue Dete- 
ation 
Ir muſt be confeſſed, that my Lord Chief june 
ſpeaks only of the Reſignation of a King, not of the 
Right Heir, who is not in Poſſeſſion; but ſurely the 
People of England have an Intereſt in the Right Heir, 
as well as in the King; and have been ſworn to one, as 


well as the other; and therefore it behoves them to be 
D d well 


102 _ The Hereditary Right oſ the 


well aſſured that «Rehgnations / made by ſuch , Heirs, 
are entirely free and voluntary; which cannot be done, 
do general Satisfaction, but in open Parliament. Be- 
des, if Oaths ſhould be allowed as ſufficient- to convey 
aà Right to whom they are taken; it;cotild not be doubt- 
ed, but Kings might part with their Crowns out of Par- 
liament, as well as the Doctor believes the Duke of Tork 
did with his Hereditary Title. So that all things duly 
conſider d, I may venture to ſay, That no Kingdom of 
the World has declared itſelf more clearly and expreſly 
in Favour of the Rightful Heir out of Poſſeſſion, and 
conſequently. againſt the Authority of a King de Facto, 
than our own has done in the particular Caſe now before 

us: For here we find Judgment given againſt a Family, 

that had been in Poſſeſſion of the Throne near Sixt 
Tears; that had been frequently and ſolemnly We 

and recognized by the Submiſſions and Oaths of all the 

great Nobility, and even of thoſe very Perſons, who 

laid Claim afterwards to the Crown: From whence the 
Inference is very plain and obvious; that by the Conſti- 
tution of England, the Rightful Heir cannot deſtroy. his 
Title by any Oaths of Homage or Allegiance ; but he is 
ſtill at Liberty to revive his Claim, when he thinks con- 
'venient ; which can never be entirely extinguiſhed, but 
by his free and expreſs Renunciation in open Parliament. 
(2) View, The (g) Doctor ſays indeed, that this was a partial 
P54 Declaration of the Houſe of Lords; King Henry being 
then a Priſoner, and the Duke of Vork, by a late Victory, 
abſolute Maſter of the Parliament. But our preſent 
Diſpute is about the Validity and Obligation of this 
Judgment; not the Means, by which it was obtain d; 
which might be unrighteous and unjuſtifiable, and yet 
the Acts effected by them, of good Authority; fer o- 
therwiſe Magna Charta itſelf muſt be rejected, as Null 
and Void; ſince it was moſt certainly extorted by Arms 

(b) Quam- and Violence. It is (4) enough to our Purpoſe, That 
is & Fro. this Judgment was given in a full Houſe of Peers; 
ceribus pre- That King Henrys Friends were not only at Liberty, but 

« Pal. were earneſtly (i) defired by the Chancellor to object 
29 Hen. VI. every thing, that might be proper for the Fortifying of 
© Ibid. his Title; That this Judgment was the Foundation of 
the Agreement between Henry VI, and Richard Duke of 
Tork, which was aſſented to by both Houſes, and con- 
22 1 firmed | 


ce 
, * 
1 


( 


Crown of England aſſerted, & 


| firmed by King Henry himſelf. And laſtly, it ought to be NE 


conſidered, that this Judgment was never reverſed. or cen- 
ſured as Unjuſt or:Illegal ; but has always been eſteem- 
ed as a Rule for future Proceedings, if the like Caſe 
ſhould ever happen. Some of our (4) Chronicles, it is 
true, give us ſuch a Hiſtory of the Duke of York's Beha- 


viour in this Parliament, that one would really think, that V b 


King Henry was a Priſoner, during the whole Seffion ; 
or never appeared, or had any thing to do in it; for 
they tell us, that the Duke of ork placed himſelf in the 
Royal Throne, at the Opening of the Parliament; and 
made a long Speech to the Peers, with all the Air and 
Authority of a King; but ſurely the Records are more 
ſafely to be rely d upon, which repreſent Matters quite 
otherwiſe. There we find, that the Parliament began 
their Seſſion in King Henrys Preſence, who was ſeated 
in his Throne, in the Painted Chamber of his Palace at 
Weſtminſter. And ſome Days after, the Claim of the 
Duke of York was preſented to the Lord Chancellor, not 
by the Duke himſelf, (who is not- mentioned, as appear- 
ing in the Houſe, while the Debate continued) but by 
his Counſel ; who alſo returned an Anſwer to the Ar- 
guments urged in Favour of Henrys Title. So that 
thoſe Stories of his Seating himſelf in the Throne, or 
Laying his Hand upon it, and then Claiming it Perſonal- 
ly, are Fictions contrived purely for the Entertainment 
of thoſe, that delight in ſecret Hiſtory. All that I ſhall 
now add, is only this; That by Virtue of this -Judg- 
ment, Edward Earl of March claimed the Crown, upen 
the Duke of York's Deceaſe; and ſoon after obtained Poſ- 
ſeſſion of it; and then his Father's Words were remark- 


- 
ä 


ably verified: (1) That though Right for a Time may () Rot pu 
* be put to ſilence ; yet it rotteth not, nor ſhall not J rer VI. 
per1 N 


I nave now finiſhed my intended Examination of 
the Doctor's Lift of Kings de Facta, from the Conqueſt 
to Richard III; and I perſuade myſelf, have made it at 
leaſt doubtful, whether moſt of them had not a better 
Title, than he is willing we ſhould believe: However, 
I think I have proved, that the Obedience, which was 
paid to them, could not be the Effect of the Doctors 
Þrinci ples. Surely, if there ever was Occaſion for them, 
it was in this Caſe of King Hehry VI, when his Friends 

were 
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were earneſtly defired by him, to think of every thing, 


that might be proper to defend his Right agalult the 
Claim of Richard 


e of Terk: But among the ſe- 
veral Argutnents urged for his Defence, (now extant up- 
bn Record) it is evident, the Doctor's weighty Reaſons 
were either never thought of, or elſe were over-ruled; 
which could never eafily have happend, had they then 
been looked upon as any Part of our Conſtitution, or 
even as confiſtent with it. | 
BEFORE I cloſe this Chapter, I muſt intreat the 
Reader to obſerve, that 2 Reaſons afligned for 
paying Obedience to the (m) Doctor's Kings de Facto, 1 
ve not mentioned the Interpoſition of the Pope's Au- 


thority; which, as mean as he is pleaſed to think it then 


was, never failed to be employed in all publick Contro- 
verſies in thoſe Times; and was not a little conſider'd. 


It were eaſy to pore this by many Inſtances ; but at 
preſent I ſhall only deſire the Doctor to remember, that 
thoſe Princes, whom he has inſerted into his Lift of Kings 
de Facto, took care in the firſt place, to fortify their Title 
by the Pope's Conſent and Approbation ; which could ne- 
ver have deferv'd the Pains they uſually employed in pro- 


curing it; if it had not been of ſome Advantage to them, 


in the Opinion of their Subjects. William the Conqueror 
brought with him into England a Banner, that had re- 
ceiv'd the Pope's Bleffing ; and he as well as his Sons, 
who ſucceeded him, as reſolutely as they oppoſed the 
Papal Encroachments in ſeveral reſpects, were always 


deſirous to maintain a good Correſpondence with the 


Holy See. (n) King Stephen made it a Part of his Title, 


that he was confirmed by the Pope in his Kingdom ; and 


I have already ſhewn, that the whole (o) Body of the 
Biſhops ſwore Fealty to Stephen a ſecond Time, in Obe- 
dience to the See of Rome; and not long after abſolutely 
refuſed to crown Euſtachius, Stephen's Son, purely by 
Virtue of an Order they had receiv'd from the Pope. 
What Regard was paid to the Pope's Authority in King 
John's Reign, the (p) Doctor ſeems to be ſenſible : And 


* = - Er FIC Kr. | bins e * hich 4. him in 

S fr 5 (ad he Throw, Which Bul ma — be ſeen, 
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hue that Rims —— as alſo in Rymer. Fœdera, Tom. 1 


| 1 . P. | 
dience to him as bis Girenaven, gam (© Ba, p.26 


I beg 


Crown of England aſorred, &c. 
I beg leave to put him in mind, that the French Author, 
who wrote in Verſe" An Account of - the Troubles Ri- 
chard II, of Wyn —2 was a Witneſs, (AAS. Bibl. 
Haley," 68: c 23 ays, Archbiſhop Arundel ed" 
4 ASY e be eld the Fele, in 
which the Pope 1 a' Plenary Indulgence to all; that ſhould | 
a aſſiſt ſt the Da of Lancaftre againſt Richard II. The. 
Three Henrys of the Houſe of Lancaſtre thowght it nd 
ſmall Advantage to their Cauſe, that they had gain d 
the Popes for their Friends. At laſt indeed his Holi- 
neſs, by a ſtrange piece of Ingratitude, is (q) ſaid ſo far 
to have abandoned King Henry VI.. as to have abſol vd 
Richard Duke of Tork, from all his Oatlis to him; a Cir- 
cumſtance very worthy of the Doctor's Notice; becauſe 
he expects from his Adverſaries, that they ſhould prove, 
the Popes had ever put in Practice their ended Power of ab- 
ſolving Subjects from their Allegiance, (r * Laſtly, the De- 
votion of Henry VII. to the See of Rome, and how much 
he depended upon the Popes Confirmation of his Title, 
are Matters of fad ſufficiently known. In the Begin- 
ning of his Reign a Bull is diſpatched into () England, 
in order to ſecure him on the Throne ; which he thought 
of ſuch Conſequence, that the Archbiſhop of Canterbury 
was obliged to ſend his Mandates to all the Biſhops, to 
enter the Contents of it in their Regiſters, of which a do 
py will be found in the (:) Appendix, taken out of the 
Regiſter of Dr. Stillington Biſhop of Bath and Wells. - In 
the (u) 143th Year of his Reign this Bull was renewed; 
and a freſh Confirmation of his Title granted by Pope 
Alexander VI, under Pain of Excommunication to ſuch, 
as ſhould, upon any Pretence whatſoever, diſturb the 
Peace of the Nation, and create Troubles to his Govern- 
ment. And therefore all our Hiſtorians have taken care 
to aſſure us, that Henry VII. put a great deal of Conh- 
dence in theſe Bulls. The Truth is, none of our Prin- 
ces have been ſo kind to Popes, as thoſe that have had the 
weakeſt Titles ; becauſe they found it their Intereſt to 
2 the Favour and Protection of, the Papal See by 
rge and unreaſonable Grants and Conceſſions. Thus 


(4) Holinſhead's Chronicle, p. 642, 
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King Stephen, to gratify the Pope for his Indulgence in 
Ko rnd Title, ſuffers his Legate (z) to exerciſe a 
Degree of Anthority in England, which was never be- 


fore endured; and () our Author tells us, that Appel. 
to Rome firſt took their Riſe from his Reign. Horry IV. 
being under the ſame Nereſſity of courting the Pope's 
Aſſiſtance, to ſupport him in his ugjuſt Poſſeſſion of the 
Throne; was not wanting in his Compliments to him: 
Therefore in the Beginning of his Reign he procured 
himſelf a Power (z) ta moderate or repeal the Statute of Provi- 
fors 3 and the firſt Act of Parliament; for burning of He- 
refighs, has been always thought to be the Effect of his 
Gratitude ta the Holy See. Neither was Henry VII. leſs 
forward in dutiful Returns to his great Benefactor; for 
my Lord Bacon-lays, (a) He ever applied himſelf with much 
Reſpect to the See of Rome. And it muſt be confeſſed, up- 
on all thoſe Interruptions of the Succeſſion, the Church 
of Rome ſo well found her Account, that ſhe never failed to 
encourage them, as the propereſt Occaſions of making 
her Encroachments on the Crown; and therefore in that 
reſpect, as well as in relation to the diſadvantageous Bar- 
gains they were uſually forced to make with Potent 
Peers, in order to engage them in their Intereſt; Mr. 
Prynn had reaſon to make this Reflexion; () That 
Kings created, and ſet up meerly by Parliaments, and their 
own Power in them, without any True Hereditary. Title, 
have ſeldom anſwered the Lords and Commons Expectations 
in the Preſerugtion of their juſt Laws and Liberties, and 
Anſwers to their Petitions. As a Proof of which, I ſhall 
only beg Leave to take Notice of one particulat In- 
ſtance, among the many of this Nature, which the 
Reigns of Henry IV, and VII. furniſh us with, Thoſe 
that are acquainted with the Hiſtories of thoſe Princes, 
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) The Ag of Wincheller, 2 the dum Legatan offer, malo faq crude; 
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bis Misbeha- ef 
viour towards the Biſbops, W. Malmeburi- (2) Cotton's Abrids. of Ree. 1 Hen. 
enſis, Hiſt. Nov, L. 2. Et vide W.Malmſ- IV. $6, & 2. Hen. IV. 26. 
bur. de Geſt. Pontif. In Radulpho Ar- (9 Life of Hen. VII. p. 70. Engl. And 
pO, p. 131. L I. | fee the Tear Books, 1 Hen. VII. 10 Term. 
(5) Hen. Ts — I. 8. p. 226. Hil. 5 | 
on Steph. R) Totimgue illud Conci- (by Ar. Prynn's Preface to Sir Ro- 
um novis Appellatiombus infrenduit. bert Cotton's Abri of the Records, 
In Anglia namque Appellationes in uſu Se, 14. 
non erant, donec eas Henricus Winton, 


know 


7 
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know very well, that Henry IV. had never any aceafion 
to try his Fortune in Battle againſt King Richard Il; and 
therefore could not with Juſtice pretend to owe his 
Crown to his Sword ; but indeed to the general Diſguſt, 
which the Subjects af that unfortunate (e) Prince had (0 toe. 


{os Parl. 1 Hen! 


taken againſt him, which naturally produced a Jo 
tion. Howeyer, he had the Confidence in . Tyr — 
ment to pretend a Right to the Iſe f Man by Conqueſt 3 
and by Virtue thereof he gave it to the Earl of Ner- 
thumberland.' Whereas indeed the Cangueſt was no otherwiſe, 
than that-Sir William Scroop was taken by him at Priſtay, 
and hebeaded by thoſe, which were of the Part of this Ring, 
while he was Duke of n made his Way to the. 
Crown. But it is nat ſo much a Wonder, to. ſee him gius it as. 
4 Territory acquired by Conqueſt 3, if withal it he remember 
that he bad purpoſed to have challenged the Crowns of England 
and Ireland by 4 Title of the Sward, and not by Inheritgnce,. 
But he was diſſuaded from that Claim by Sir William Thi: 
ning, Chief Juſtice of the Common Pleas; and thence ir 
was, that to give ſome SatisfaTion to the Parliament, that 
doubted it, he made à publict Proteſtation, that he would 
not that any Man ſhould think, that by way of Con- 

veſt he would (d) diſinherit any Man of his Heritage, @ fer fe 
Franchile or other Rights, Oc. I have repreſented * Hen IV. 
this Matter in (e) Mr. Selden's own Words, a Gentleman \() Tater of 
of unqueſtionable Authority ; from whence it appear d, war 
how ſafe the Liberties of England were like to be in his 
Hands, after ſo early an Attempt: againſt them. But 
Henry VII. had either more Reſolution, or better For- 
tune; for tho he od his Succeſs againſt King Ri- 
chard to a Promiſe (f) he had made before he invaded Cf) Bacon's 
the Kingdom, of marrying the Princeſs Elizabeth ;. yet he f 7 Hen. 
always made uſe of his Title by the Sword, and pre- El. Eng fn. 
ferr'd it before all others: And the Truth is, it might 
be eaſily proved by ſome following Paſlages of his Reign, 
that he govern'd more like a Conqueror, than a Prince, 
that deſired to be thought a Friend to the Conſtity- 

Tur Doctor having endeavoured to ſhew, that the 
Subjects always believ d their Alegiance to be due to eve- 
ry Prince upon the Throne, without regard to Birth, or 
any previous Title; in the next place he undertakes to 
prove, that Kings de Jure themſelves have free! y = 
cla 
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clared themſelves of the ſame Opinion. This, I con- 


feſs, is home to his Purpoſe ; but let us obſerve, from 
whence the Doctor draws this Diſcovery. (g) He ſays, 
the Tear-Books clearly ſhew, that upon the Death or De- 
-_ of any King of England, (by whoſe Authority, and in 
whoſe Name the Laws are adminiſtred) all Aﬀions, Suits, &c. 


which were ing in any of the King's Courts, were diſcon- 


tinued, and the Parties put off ;' ſo that the Plaintiffs were 
compelled to begin their Actions again, or to ſue a Re-ſummons 
to revive their Actions, until the i ſt of Edward VI. chap. 7. 
provided a" Remedy. Thus it was after the Death of Ed- 
ward IV. in the Courts of Edward V. Thus in the Courts 
of Edw. IV. after the Diſpoſſeſſton of Hen. VI; and ſo it 
was likewiſe L the Death of Richard III, in the firſt Tear 

Henry VII. From which Inſtances the Doctor obſerves, 
that Edward IV.'s, and Henry VII.'s Judges allowing, that 
all the Aftions and Suits depending in the Reigns of Hen. VI, 
and Richard III, were diſcontinued by their Death or 
Demiſe, they likewiſe acknowledged thereby the Au- 
thority of thoſe two Kings, by which, and in whoſe Name 
the Laws had been adminiſtred in their reſpective Reigns. 
And the Doctor has thought fit in his late (5) Defence, 


to infift again upon this Argument, as much to his Pur- 


poſe. 


Bo r he muſt pardon me, if I think this a range and 


very unaccountable Way of Reaſoning. For how can 
it be any Proof of the Authority of a King de Facto, when 
alive; becauſe it ceaſes, when he is dead? My Lord 


Chief Juſtice Coke (whom the Doctor will give me Leave 


to think as able a Lawyer, as himſelf) has (i) given a 


plain Reaſon, why Diſcontinuance of Proceſs and Law-Suits 


was unavoidable in thoſe Times, upon the Death or De- 


miſe of every King; and that is, becauſe all their Com- 


miſhons expire with themſelves; and conſequently the 
Courts of Judicature were deſtitute of Judges to prefide 


Vin, p.9. * non ſolement les Juſtices de lun Banc & 
Ga de lautre, & Barons del Exchequer, mes 
(i) Coke's Reports, Part 7, 30. Al les Viconts auzi & Eſchetors, & touts 

common Ley per demiſe le Roy le Plea Commiſſions de Oyer & Terminer, 


fuit diſcontinue, & le Proces, que fuit Gaole Delivery & Juſtices de Peace, ſont 


ard & nient returne devant le mort le determines par le mort le Predeceſſour, 
oy, fuit perde: Car per le Breve del qui eux fit; & pur le remedie de ceo 
Predeceſſour rien poit eſtre execute in le it le Statute de 1 Edw. VI. c. 7. mais 
Temps del Novel Roy, fi non que il ſoit encore cet A& n adprovide remedie pur 


in Special Caſes; car par le mort le Roy. touts les Miſchiefs, Cc. 


Over 


- 


Crown: of England aſerted, &c. 

over them; and 'propet Officers were wanting, upo 
whom the Sum + of all Writs and Oden dees 
So that the Doctor's Argument is plainly this; Henry VI: 
had as little Power in ſome Cates, as his Predeceſſors; 
therefore he had as much as they, in all other reſpects: 
Or thus; Henry VI. could not raiſe Taxes without a 
Parliament, no more than King Edward III; therefore 
he was as Lawful a Prince as he. Surely one muſt have 
great Partiality for the Doctor, to approve of ſuch Rea- 
ſoning. Had the Caſe indeed been quite otherwiſe, 
upon Henry VI.'s Demiſe; had the Law. Courts been 


open, and Proceſſes been continued; it might truly then 


have been affirmed, that his Commiſſions had a greater 
Force and Virtue, than any of thoſe of his Predeceſſors; 
and this, I confeſs, might have been admitted as a 
Proof, that Edward IV. did really own his Authority 2 
But as the Doctor has managed his Argument, it is evi- 
dently to the Diſadvantage of his Cauſe ; for were it 
true, that he is a Lawful King, upon whoſe Death or 
Demiſe all Proceſſes are diſcontinued in the Courts of 
Juſtice ; then it would be impoſſible there ſhould'be any 
Uſurpers; then Oliver Cromwell would have had a-good: 
Title, according to the old Engliſh Conſtitution ; and laſt- 
ly, the Authority of the Commonwealth muſt alſo be al- 
lowed ; for all Proceſſes, &c. begun in their Courts, 
would have been diſcontinued at the Reſtoration of 
King Charles II, if an Act of Parliament had not paſſed 


on purpoſe to prevent it. In a word, the (ë) Doctor 


inferrs from the Diſcontinuance of Actiamt, Suits, &c. in 
the Courts of Law, at the Demiſe of Henry VI, and the 


Diſpoſſeſſion of Edward IV; that theſe two Kings, mu - 


tually acknowledged one another's Authority. Now 
the Reader muſt needs think this a very ſtrange Piece of 
News; if he conſiders, that theſe Princes treated one 
another, upon all Occaſions, with the opprobrious Names 
of Uſurpers and unjuſt Poſſeſſors of the Throne: The Doctor 
knows this to be true of Edward IV, whoſe Acts are full 
of Reflexions on the Three Henrys, as Kings without any 
Right or Juſtice; and when Henry VI. recovered the 
Crown, he () ſpeaks of Edward IV. in the ſame civil 


; . * 
& Rebellem, qui nuper Coronam & Dig- 


View, p. 9. 
6 Apud . — & 2 2 noſtras fabo 8 
Sc. Tom. Xi. p. 706. Henry VI. urpative Occuparat. Et vide 
call Edward IV. Inmeun ſuum magnum Fe | 1 4 
0 a 


us 


Ihe Moredicarg: Right of the | 
and obliging manner; for the ſays, that he falfly, traite- 
_ rouſly, and wſurpingly: poſſeſſed the Crown. fe Were they 
then but in jeft, when they beſtowed this Language ſo 
freely upon one another? And has the Doctor at laſt 
diſcovered a ſecret League of - Friendſhip between them? 
It will however be very obliging in him, to make it 
out a little better, tian he has yet vouchſafed to do. 
Ta Doctor not / proceeds to another Argument 
from the | Tear-Books.. (m) From them, ſays he, we may 
obſerve, thut all the Grants, Licenſes, Letters Patent, Gifts, 
and in tert, all the Regal As of 'the Three Henrys of the 
Houſe of Laticaſter, and of Richard III, are pleaded and al- 
lowed in all the Frdicial Proceedings of Edward IV, and 
Henry VII. / Conrts of Judicature, to be as valid, as if they 
had been the Grants, &c. of any of their Progenitors of the 
moſt unconteſted Titles. Bagot's Caſe is that, which has been 
zſually urged und debited in this Controverſy ; and fome may 
be apt to think, this is the only Inſtance, that is to be given; 
but in Truth the Year-Books furniſh us with abundance of 
the hike Caſes. Bagot's Caſe alone was cited, I ſuppoſe, B 
my Lord Chief Juſtice Coke; not only becauſe he thought that 
the Year 


of #ſelf decifive ; but becauſe it was the only Caſe in 

s, where the Authority of a King de Facto 

had ever been diſputed, and yet Judgment given for it; and 

becaufe Jeveral Points of Law relating to that Authority were 
there maintain l. 

Ix anfwer to all this, I might juſtly queſtion, whe- 
ther in Fact it be true, that ſuch an abundance of In- 
ſtances can be produced of Grants, Licenſes, &c. of the | 
Henrys, which were pleaded and allowed in the Courts of Ed- 
ward. IV. For aſter à careful Perufal of the Tear-Books 
of that Reign, 1 tuft freely own, that if any ſuch are 
to be met with, they have eſcaped my Obſervation, tho 
Fuſed as much Diligence in order to the Diſcovery, as I 
thought was neceflary. It is worth enquiring of the 
Doctor, within what Period of Time this abundance of 
Huſtances lia ppen d; for if they all preceded Bagvt's Caſe, it 
is ſtrange they did net prevent it; or that that Gaſe ſhould 
ever havetroubled the Courts of Juſtice, had the Authority 
of Kings de Fato been held unqueſtionable. But after all, 
if fome ſuch Inſtance ſhould be produced, I would in- 
treat him to conſider, whether thoſe Grants of the Three 
Henrys, that ſhould be found to be allowed in the Courts 

Pas * FO; of 
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of: Edward IV, did not oe their Validity entirely to 


the Confirmation of that King. For if this 


to be the Caſe, I may then ſafely appeal to the moſt 
partial of his Friends, whether this Argument from the 
Grants, &c. of the Three Henrys, can do this Cauſe-any 
Service. But it will be time enough to inſiſt upon this, 
when the Doctor's Inſtances are brought to Light. 
As fot the Grants, &c. of Richard III, which, he is 
pleaſed to affirm, were likewiſe admitted as valid in ſe- 
veral Inſtances by Henry VIL.'s Judges; I muſt beg Leave 
to think this another Miſtake of the Doctor's; becauſe I 
have not been ſo fortunate, as to meet with any ſuch in 
my Search: However 1 am perſuaded, they will not 
turn to his Account, ſhould they ever appear; for Rea- 
ſons, which ſhall be given in their proper Place. I 
IAM now arrived at that famous Caſe, which the 
Doctor calls Deciſive; and believes to be an indiſputable 
Proof, that the Law of England aſeribes a full and com- 
plete Authority to Kings de Facto, by allowing all their 
Grants and Regal Acts to be valid and effectual to all 
Intents and Purpoſes. I ſhall beg the Liberty therefore 
to lay it before the Reader in a more exact and ample 
Manner, than I think has been hitherto done; fome- 
Circumſtances having been omitted in former Rep — 
ſentations of it, which, if I miſtake not, are very fit 
to be obſerved, in order to make a right Judgment of it. 
The Caſe is this. | 345 
*(n) KING Edward IV. in confideration of the 
good Services done him by F. Bagot grants by his3 
© Letters Patent (Anno 4 Edward. 4" to him and W.Swiren-- 
don in Conjunction, or to the Survivor of them, the Office 
* of Clerk of the Crown in Chancery, after the Deceaſe or 
Surrender, &c. of one William Reus, then in Poſſeſſion 
* of it. Anno 6" Ed 4* William Nous ſurrenders this 
Office; and then the ſaid Swirendon and Bagot imme- 
— ©diately take Poſſeſſion of it, by Virtue of the Letters 
* Patent beforementioned ; and continued in this Office, 
* till-one Thomas Ives diſſeized them of it, upon Pretence - 
© likewiſe of Letters Patent dated Anno 6” Ed. 4. 
J. Bagot, Mc. upon this commence a Suit againſt To- 


© mas Ives, in which the ſaid (o) Ives being Defendant, al- ( Edv. 4 


* ledges againſt Baget, that he was an Alien, born out of Hi 


the Allegiance of the King of England, and under the Term Thin 


Obedience of Charles King of France, the King's great 


112. 


NJuſtice, and fhew Mercy; 


theſe Wards, Et adjornatur. Et a cette 


be Hereditary Right of the 
© Adverſary and Enemy. Baget upon this ſhews a Patent 
© of Naturalization, (p) granted him by King Henry VI. 
© in the 37th Year of his Reign: Ives repſies, That all 
© the Regal Aﬀs of the Three Henrys (9) being annulled by 
© AF of Parliament, that Patent was conſequently” of no Au- 
* thority. (r) Some time after came on another Tryal be- 
© tween Baget and Ives; and then the Act of Parlia- 
© ment alledged by the Defendant, to invalidate the Patent 
© oranted by Henry VI. was confidered ; and it was affirm- 
* ed by Baget's Counſel, That notwithſtanding that Act, 


e the Patent of Naturalization granted to Bagot was good; 


© for King was King in Poſſeſſion; and it was requi- 
©fite, that the Kingdom ſhould” have a King, under 
© whom the Laws might be kept, and-Juſtice adminiſtred: 
© Therefore altho he was King only by Uſurpation ; yet 
© every Judicial AF done by him, which concerns the 
© Royal Juriſdiction, ſhall be good, and ſhall bind the 
King de Jure at his Return; and then they inſtance in 
© a Pardon of Felony, a Licenſe of Mortmain, à Grant of 
© Ward, c. And that therefore the King that now is, 
©ſhall have Advantage of all Forfeitures made to Hen- 
©ry VI; and for a Treſpaſs'committed in his Time, the 
© Writ ſhall run, contra Pacem Henrici 6 nuper de Facto 
& non de Jure; and a Man ſhall be arraign'd for Trea- 
©ſon committed againſt the ſaid King Henry, in compaſ- 
*-fing his Death: And therefore ſuch Judicial Acts made 
© by the ſaid King Henry ſhall be good, provided they 
dare not to the Diminution of his Crown; for then they 
© ſhall be voided by the King that now is, in his ancient 
Right. Beſides, this King Henry was not meerly an 
* Uſurper ; for the Crown was entail'd upon him in 
Parliament. Then Judge Billing deliver d his Opinion, 


1 bat it belonged to every 5 by reaſon of his Office, to do 


on to Felons, and ſuch a Legi- 
timation, as t got's, c. And laſtly, it was 
©ſaid, That if he, who is now King, had granted a Char- 
©ter of Pardon in the Time of Henry VI. it would have 
been now void; for every one; that ſhall grant a Char- 


uſtice in executing the Laws, 
and Mercy in you Par ; 
is of 


| cer of Pardon, ought to be King in Fact, (). And where- 


() 9 Edw.4. 3 Term. Trin. jour Jes Juſtices ne arguer, eins les Ser- 
(9) 7 Edw. 4. 17 Term. Hilar. jeants & Apprentices, i. e. Only the Ser- 
(r) 9 Edw. 4. 2 Term. Paſch. Jeants and — 7 on bth ſides argued 
G Tear-Book ends this Hearing with that Day, and not the Tudger, 


Crown of | England-afſerted, —_ 


as it had been urged by the Defendant, and his Coun- 
ſel laid great ( )) Bere upon it, That Bagot was an (), Edu. 4; 
Alien, born in the Dominions of France, out of the 2 _ 
g * King s Allegiance ; this is utterly denied by (u) Bagot, Ake 
Who ſays, That his Parents were both Englyþ by Birth; _ 
and that he was born the King's Subject in his Duchy 
* of Normanly; and the ſame is is thewiſe affirmed in the 
(z) Letters Patent of Henry VI. On the other hand, (%0 » Ede. 
* (y) the Serjeants and Apprentices, who were of Counſel 4,3 Ln. 
y for Ives, would not allow theſe Letters Patent of Hen- O) 9 Edv. 
9 VI. to be good; For, ſay they, the King muſt not be in 2 
oa worſe Condition, "than any common Perſon. Tf a common 
I Ns or is liſoized and recovers Poſſeſſion again, he ſhall de- 
feat all the mean Acts; therefore the Ki ns ſhall do the ſame, 
that be enjoys his Right, deſcended to om om King Ri- 
5 Beides, this Act 2 the iſt of Edward IV, 
© which 3 4 the Acts of the Three Henrys) is nothing 
* elſe, but an Affrmance of Common Law ; therefore by bis Re- 
* greſs he has woided all Acts made by the Uſurper ; and upon 
" this count it is, that in the ſaid 45 he has excepted all fo 
Acts, &c. and declared them good ; but 2 the _ 2 
. ty of theſe Letters Patent, no Proviſion is made in it. 
then as a farther Proof, that the Acts of a King 2 
Fado are & no Authority, they add; That a 175 
* mate between King Henry VI. and any other Foreign Prince, 
* tho' intended for t e Advantage of the Realm, ſhall not bind 
* the King that now is. And at the laſt (z Hearing of this ( 9 Ede. 
* Cauſe, Judge Bryan oppoſed the giving Judgment for #3 — 
© Bapot, for this Reaſon; becauſe the King being now in 
© his Remitter, as Couſin and Heir to King Richard, the 
e Farent made by King Henry, who was only an Der 
and Intruder, was void. At length, after ſeveral 
* Hearings, the Judges having debated the Matter, re- 
'foly d, (a) that no Objeffion had been offered of Weight enough Oe. 


to procure an Arreſt eſt of Judgment; and ſo Baget was put fn Term. 


| ein, Poſſeſſion of his Office. 


Tus, I will preſume to ſay, is a true and full Re- 
preſentation of this celebrated Caſe ; for it was my In- 
tention to omit nothing, that could poſſibly be thought 
material; and I am perſuaded, I have executed my De- 
fign. 1 ſhall therefore with ſome Confidence referr it to 
the Reader, Firſt, Whether the Doctor's Memory or 
Skill did not fail him, 1 in ſome Parts of the View he has 

—_ given 


1 


_ 7:7, 
j And Plea ; ; and then with an Air peculiar to great Writers, 


| 14 


The Herellitary Right of the 
given of it. Secundiy, Whether the Inferences he draws 
from it are ſo evident and juſt, as he imagines. And; 
Thirdly, Whether i in Truth any Propoſitions can be ex- 


crafted from i it, that will ſerve his Purpoſe., 
Firſt, I defire the Reader's Opinion, Whether the Do- 


| Rtor's Memory or Skill did not fail him, in ſome Parts 


ih 201 


An 
Defence 


EE: 


of the View he has given of this Caſe : For he tells us 
with no little Aſſurance, (b) That the oppoſite Counſel did 
not deny any one of the Points of Law maintained in Bagot's 


asks the Queſtion 3 Mou d not the Counſel on the other 2 
have contradicted or anſwered, if they could, what had been 
urged in behalf of Bagot, as it concern'd their Client's Cauſe ? 


' Tconfeſs, it is not without ſome Amazement, that I look 


upon theſe Paſſages in the Doctor's Book; and I now ap- 
2 the Reader, whether there is not reaſon for it: 

Let him but caſt his Eye upon what I have juſt now re- 

cited ; and Jet him judge between us, whether the fol- 


| lowing Words do not contain a direct and full Anſwer 


(c) 9 Edu. 
2 Term. 


aſch. 


made by Ives Counſel to that of Bagot. And (c) on the 
other ſide (that is, [ves's) it was touched by the Serjeants and 
Apprentices, that the. Letters Patent ſhall be void; for the 
King (the King de Jure) muſt not be in 4 worſe Condi- 
tion, than any common Perſon. If a common Perſon is diſ- 
ſeiz d, and recovers Poſſeſſion again, , Hull defeat all the mean 
Aits ; therefore the King ul. do the fame, nom that he 
enjoys his Right, deſcended to him from King Richard. 


Beſides, this Act (viz. 1 Edw. IV, which voids the Acts of 


the Three Henrys) is nothing 4 but an Affirmance of Com- 


mon Law ; therefore by his Regreſs. he has doided all Acts 
made by the Uſurper ; and upon this account it is, that in the 
ſaid 42 he has excepted all Judicial Acts, &c. and declared 
them good; but for the Validity of theſe Letters Patent, | no 


Provi ſion is made in it. I would now leave it to the 'Do- 


ctor himſelf, what can be the Meaning of theſe Words? 
Is it not plain from them, that the Plaintiff s Counſel 
denied what the Defendant's affirmed ? Bagot's Law- 
yers are poſitive, that Henry. VI.'s Letters Patent are 
good; | becauſe all Judicial Acts done by an Uſurper 
ſhall be good, and bind the King de Jure at his Return. 
But Ives's Lawyers anſwer, that theſe Letters Patent ſhall 
be void; becauſe otherwiſe the King ſhould bein a worſe 
Cond! ition, than a common e Or. and therefore 

| any 


1 
j 


Crown of England aſſerted &c. 
they add, That all Acts done by an Uſurp rper are void; 
150 that even the Judicial Acts had not W good, but 
by Virtue of Edward IV.s Confirmation; but der they 
deny, that theſe Letters Patent could Lone under the 


Denomination of Judicial Acts. Is not this 4 manifeſt 
Contradiction to the Plea of Bapot's Counſel; ; and a 


plain Denial of the Points of Law contain'd in it? And 


if it is ſo, I muſt be allowed to ſay, the Doctor has not 
fairly repreſented the Caſe. 
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Secondly, Bagot"s Caſe, ſays our (d ) Author, i- the onl @ View 
one, where the' Authority of a King de Facto bad ever been? 


diſputed ; and yet even then not diſputed at Common Lam: For 
the Counſel againſt Bagot ſeem'd well enough aware, that the 
r, a King de Facto was good at Common Law, &c. 
Nothing ſurely can be more directly contrary to the ex- 


re Words of Ives's Counſel, than this Aſſertion of the 


oRor's ; for as they lie in the Tar- Boobs they are theſe 


which follow. (e) That Act (meaning the Firſt of Ed- A Eu 
ward IV, which annulls the As and Grants of the Three At *. 


Henrys) is only an Afirmance of the Common Law; and 


therefore King Edward, at his Regreſs, voided all the AF; 
made by the Uſurper, Kc. Does it appear from hence, 
that they were aware, that the Authority of a King de Fact 
was good at Common Law; when they NON affirm, 
that by Common Law all the Acts of Uſurpers are to 

void? Tam aſhamed of making the Reflexions, which 

are natural upon this Occaſion. 

S Skconry, I am now to enquire, whether the Infe: 
rences he draws from this Caſe, are ſo evident and juſt, 
as he i imagines. And in order to this, I muſt defire it may 
be remember'd, that the Grand Poſt ition, which, the Do- 


ctor would perſuade us, is demonſtrable from the (f) Pro- c/ 
ceedings now before us, is this ; That the Authority of a King © 


de Facto was fully own'dand acknowledged i in the Courts of Ju- 
dicature of ' King Edward IV, a King de Jure. And this 


u, | 


22 Vir; 


(g)he is pleaſed to inferr, Firſt, From the Pleadings of @ P. 5 


Bagot's Counſel; and Secondly , From the Judgment, which 
was at length given for him. I ſhall now conſider the 
Force of the ors Arguments, from which he de- 
duces his Conclufion ; and I think 1 ſhall be able to make 
it appear, that they will by no means ſerve his Purpoſe. 
Firſt, He inferrs from the Plea of Bagot's Counſel 
that the Law allowed of the Authority” of Rings de Fats. 
ut 
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(b) View, 
p- 17. 


* 


The Hereditary 0 Right of the 


But might not that Counſel err in thoſe Points, which 
they urged for Law ? And were they exempted from the 
common Infirmities, which the ableſt Lawyers have been 
ſubje& to, of being ſometimes, miſtaken ? The Doctor 
indeed, as aware of this Objeftjon, tells us, (b) The op- 
poſite Counſel would certainly have denied theſe Points of Law, 


if they were not evident. But I have already ſnew d, that 


the Doctor's Accuracy here fail d him; nothing being 


more true, than that the oppoſite Counſel did deny the Points 


Law maintain d in Bagot's Ples. So that here we have 
zounſel- againft Counſel ; and conſequently: (according 
to the Doctor's Way of Reaſoning) Law againſt Law); 


and then the Queſtion ſtil] remains, which Side was on 


the Right; and which it was, the Law did really fa- 
vour ; ſo that the Authority of Kings de FaGo is not yet 
a decided Truth. The Doctor therefore ſeems to be 
ſenſible, that his Aſſertion needed a farther Support; 
and for that Reaſon asks, (i) Can any Man believe, that in 
the Courts of Edward IV, who had waded through ſo much 
Blood to the Throne, and was ſo jealous of any thing, that 
avoured the Lancaſtrian Kings, they durſt have male this 
Plea, if they had nat known it to be Law? To this I an- 
ſwer; I ſee nothing in this Plea, which could give any 
juſt Offence to Edward IV, or his Party: For that Prince 
bad only Cauſe to be jealous of thoſe Opinions, that ta- 
voured the Right and Claim of the Lancaſtrian Kings; not 
of ſuch, as only aſſerted the Reaſonableneſs of allowing 
the Judicial Acts of the Three Henrys, and ſuch other, as 
were neceſſary for the Order of Government in general, 
and were nat prejudicial to his own Title; which, I 
doubt not, will appear to be the only Uſe, that can be 
fairly made of this Plea, But ſuppoſing the Caſe to he 


as the Doctor repreſents it; I cannot however ſee the 


Neceſſity of his Conſequence; for why may it not ſome- 


times happen, that a Counſel ſhould uſe an undue Li- 


berty in their Pleadings ; and that in a Point of Moment 


too, without any real Warrant from Law); and yet meet 
with no Reprehenſion from the Judges? Is Modeſty in- 
ſeparable from the Gentlemen only of that Profeſſion? 
Or is it im for Courts of Juſtice to be guilty of 
too much Lenity and Patience towards thoſe, who would 
have their Boldneſs paſs for Law? 1 freely own, that if 
the Judges underſtood the Plea of Bagot's Gavel," | 
8 | tne 


Crown of England aſſerted, &c. | 


the Senſe the Doctor does, and thought they were in the 
Wrong, they ought, th have reſented their Preſumption, 
and rebuked them for it; but if they thought them in 


rhe Right; and believed they ſaid nothing, but what was 
agreeable to the Laws; why then did they ſuffer Ness 
Council to argue with that Confidence, againſt ſo ſa- 
cred a Thing as the Canftitution? Behold, how auda- 
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ciouſly they affirm to the Court, () That the King de ©) 9 Edw. 
re defeat all the mean Acts of the King de Facto, whert W, 2 Term, 


u 
J recovers his Right. That the firſt of Edward IV, (whicti 
voids the Grants of the Three Henchs) is nothing elſe, but 
an Affrmance of Common Lam, which gave him Authority to 
void all the As of the Uſurper his Predeceſſor. Were there 
ever more ſcandalous and inſufferable Affronts offer'd to 
the Laws and Conftitution of England, in the Doctor's 


Opinion? And'therefote-ſurely the Serjeants and Appren- 


tices, who ventured to utter them, ought to have felt 
the — the Jydges Indignation for ſuch unparaE 
lel'd Boldneſs: But ſince it appears, they eſcaped with 
Impunity, will the Doctor therefore give his Adverſaries 
Leave to inferr, that the Court allowed of their Plea? 
Have they not the ſame Right to reaſon after 'this Man- 
ner, as the Doctor has? And if his Argument thus re- 
turns. upon him; it will become him to be ſenſible, that 


ibis not worth his while to inſiſt upon it. Upon this 


Occafion I hope it will not be impertinent to put him in 
mind of a Paſſage, which happen'd at the Tryal of Al- 

ernon Sydney. That Gentleman had been charged with 
Writing ſome treaſonable Papers found in his Cloſet ; he 
denies indeed, that he wrote them; but after the Read- 


ing them in Court, he had the Confidence to ſay, he did 


not know, why any body ſhould be aſhamed of being 


the Author of them. (Y) For (ſays he) they ſeem to be (1) Trl of 
an Anſwer to Filmer, who maintains this Principle, That "tis er, . 
the ſame thing, whether a King come in by Election, by Dona- 32, 33 


tion, by Inheritance, or Uſurpation, or an) other way; than 
which. I think neter was thin lore deſperately ſaid. Em- 
well, when' one White a Prief 


wrote a Book, wherein he un- 
dertook to prove, ' That Poſſeſſton was the only Right to Power; 
though he was a Tyrant, and a violent one, thought it ſo odi- 
ours a Princt le, that he woul 1 not endure it, and uſed bim de- 
ry flightly: for it. Now this Filmer is the Man, that does . 
aſſert it, that tis no he” they come by their "ene 


” 
1 Nagl 
Onftitution, 
p. 17, 18. 
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and gives the ſame Power to the warſt bo as Sp, they, that 
moſt geh come to the Crown. By t Jag yoncn? if 
the erranteſt Raſcal of Uiracl bad killed Moſes, David, Gre. 
and. feiz'd upon the Power ; be bad been poſſeſſed of that Power, 
and been Father of the People. If this be Doctrine, my Lord, 
that is Juſt and Good, then 1 confeſs it may be dangerous for 
any thing to be found m a Man s Houſe contrary to it, &c. 

Now the Uſe I would make of that Paſſage, is this; 


It 4s plain, it contains. a Doctrine directly oppolite to 
pery benerable Part of the Engli/6 at 


4 
© Conſtitution, if 
the Doctor is in the right: It is utterly inconfiſtent with 
thoſe Notions, which he maintains are evidently ſup- 
ported by the Common and Statute Laws of his 
and have been confirmed by the conſtant Example and 
Practice of the greateſt Men, for above Six Hundred 
Years : And yet the Chief Juſtice, the Judges then upon 


the Bench, the Attorney and Salicitor-General, and the reſt 


of the King's Learned Counſel , permitted the Laws of 
the Nation to be arraigned in ſo publick a Manner, with- 
out the leaſt Cenſure or Reproof, 1 would now ask the 
Doctor, if I might preſume ſo far, Whether ſuch an 
Omiſſion in thoſe that preſided at that Tryal, could fair- 
ly be interpreted as a Conceſſion, that what Mr. Sydney 
{aid was true? 4 


Vies 5 LASTLY, the Doctor (n) concludes, from the Judg- 


ment given in Favour of Bagot, that the Court plainly 
declared for the Validity of the King de FaQto's Patent; 
and conſequently of his Royal Juriſdiction, though not confirm- 
ed by the King de jure, in a Statute made. eæpreſiy for that 
Purpoſe. | 

| Taress Words are home, I confeſs; and would be 
fully to the Doctor's Purpoſe, if they were true; but 


. that I muſt beg Leave-to doubt of, for the following 


Reaſons: _ | 

Firſt, Becauſe the Judgment for Bagot did not neceſſa- 

rily imply the 7 of the Patent of Henry VI. 
Secondly, Becauſe, ſuppoſing the Patent of Henry VI. 
were declared valid by Virtue of this Judgment ; yet it 
would not be a good Proof of his Authority in the pre- 
10 Ly he Jud for Bapot did fl: ay 
_ Fiſt, I fay the Judgment for Bagot did not neceſſarily 
imply the Validity of the Patent. of Henry VI, puny 
Certainty of which the Doctor entirely depends in his 
N | preſent 


Crown England aſſer ted &c. 
preſent Argument ; for he does not ptetend to inferr the 
Authority of a King de Fucto from any other Malium, but 


proved from this Judgment, we are then juſt where we 
were; and we muſt wait for happier Diſcoveries, be- 
fore we admit of the Authority of Kings de Facto. 

Tue Reader will be pleaſed to remember, that the 
Point aim d at by Bagot in this Tryal, was to get Poſſeſ- 
oon again of the Office, to which he laid Claim by the 
Grant of Edward IV; and that after ſeveral Hearings, 
at length the Judges declare, That nothing had been ſug- 
geſted of Weight enough to cauſe an Arreſt of Judgment ; and 
then they proceed to give it for Bagot, viz. That he ſhall 
recover bis Office; &c. Now I muſt here obſerve, that it 
does not appear, upon what Grounds and Reafons they 
gave this Judgment ; the Doctor indeed is poſitive, that 
it was by Virtue of the Patent of VI. which they 
allowed to be good: But how does he know that? Was 
there no other Motive ſuggeſted in Bagot's Plea, that 
could poſſibly induce them to determine for him? If 


there was; then the Doctor muſt confeſs his Cauſe is ſtill 


doubtful. Now it is evident, that tho Bagot did plead 
the Patent of Naturalization of Henry VI. to qualify him 


that of the Validity of his Patent: But if that cannot be 
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for this Office ; yet be alſo () affirmed, that he was ( 5 Ede 


and conſequently had a juſt Claim to the Rights and 
Privileges of an Englyþ Subject, tho his Patent of Na- 
turalization were ſet aſide; for if this ſhould not be al- 
lowed to be a Legal Title, we muſt at once reje& all 
my. Lord Chief Juſtice Cokes Arguments in Calvin's Caſe, 
and the ſeveral Judgments given for the Poſt- Nati, by the 
ableſt Lawyers, in King Fames1.'s Reign; the Doctor 
ought not therefore to think it improbable, that the 
Court was influenced by this Reaſon, in the Judgment 
they gave for .Bagot. But, Ha 


Secondly, Suppoking the Patent of Henry VI. were ad- 
mitted to be vad, by Virtue of this Judgment ; yet this 


would not be a ſufficient Proof, that his Authority was 
allowed of in the Courts of Edward IV: For the Pa- 
tent might derive its Force only from the Authority of 
Edward IV, who confirmed it; not from any that was 
acknowledg'd to be in Henry VI. And the Truth is, this 


contend 


is all that Bagot's Counſel pretended to; for it is plain they 
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contend only for theſe Two Points: Fiyſt, That all the 
Judicial Aﬀs of Henry. VI, ſhould be allowed to be good. 
Secondly,” That this Patent of Naturalization ſhould be ad- 
mitted to be a Judicial AF: Now the oppoſite Counſel 
very readily grant, that the Judicial Act of Henry VI. 
were declared Valid by the firſt of Edward IV; but then 
they do not agree, that this Patent was of the Nature of 
a Judicial Act: So that if at laſt the Court was of Opi- 
nion, (which is not unlikely, and may be true, for any 
thing that appears to the contrary) that this Patem might 
very well come under the Denomination of a Judicial 
Act; it was then conſequently confirmed by Edward IV; 
and therefore ought to be look d upon as ſufficient for the 
Purpoſe, for which it was produced; but then this is only 
a Proof of the Authority of Edward IV, not of that of 
Henry VI, as I before obſerved. The Doctor poffibly 
may be of the ſame Opinion with Ives's Counſel, and 
deny that this Patent was% Judicial Act; but then he diſ- 
ſents from his old Friends, the: Managers of Bagot's Plea, 
upon whoſe Judgment he has hitherto thought he might 
ſafely depend: And beſides, it appears from another 
Caſe in the (o) Tear-Books, that all Ads of Record enter d 
in Chancery, may properly be 'term'd Judicial Acts; for 
the Chief Juſtice Markham having there queſtioned the 
Authority of Coroners choſen in the Time of Henry VI, 
Telverton and Choke'anſwer, (p) That the Election of a Co- 
roner being certified in Chancery, is an Act of Record, and a 
Fudicial Act; in which Caſe, all Judicial Acts done in the 
Time of the laſt King, are affirmed by the King and all his 
Council. Which does not only furniſh us with a freſh 
Confutation of what the Doctor had affirmed, viz. That 
Bagot's Caſe was the only one, ini which the Authority of a King 
de Facto had been ever. diſputed ; but alſo ſeems to be a 
clear Proof, that Bagot s Patent of Naturalization being an 
AF of Record, ought to be look d upon as a Judicial AF.” 
So that after a due and full Examination of this famous 
Caſe, which has ſo oſten been appealed to, and is inſi- 


(0) 4 Edw. 4. 3 Term. Hilar. ter Judge ad; mes per bref le Roy il eſt 

(p) Quant * qui eſt dit, que les Rh legen cexrifie en le Ch 
Coroners avaunt dit, ne fuerent novelle- cery eſt Ac de Record, & Judicial Aft, 
ment eſlues en Temps, le Roy qui ore eſt, en quel Caſe al Ain Fudicial Alls fait 
iſſint que ils ne ſont Coroners a Roy. 1. en Temps le Roy qui fuit, font affirme 
al Roy 2 ore eſt, c. Semble que ils par le Roy & tout Sn! 
ſonti z Car le Coroner nad Commiſſion, 3 & 4 Term, Hilar 


n-Conſeil, 4 Edw. 4. 


fled 


Cron of England aſſerted, &c. 
fied upon by the Doctor, as deciſive in the preſe t Con- 
troverſy; we are ſtil] as much in the Dark . It is 


not certain that the Judges thought Henry V1.'s Patent was 
valid; or if they did, it is not certain, but they might 


think 10 from the Confirmation of Edward IV, not from 


any Authority it derivd from Henry VI; and therefore it 
remains ſtil to be proved; That the Courts of Fudicature 


fully acknowledged the Authority of Kings de Facto. 


MIGHT now very excuſably diſmiſs this Ar gument, 


and perſuade myſelf, I have ſaid enough to — 4 it uſe- 


leſs and unſerviceable to the Purpole, for which it has 


been urged; but poſſibly it may be expected, 1 ſhould 
take a little more Notice of the Points of Law (as the Do- 


Qor i is pleas d to call them) contain d in the Plea of Ba- 
ot's Counſel : I ſhall therefore now endeavour to grati- 

65 him in this reſpect; and I doubt not but to make it a 

pear, that theſe Points of Law, underſtood in his Sent, 


do certainly prove too much; but if we are to ünder⸗- 
ſtand them actording to their natural, obvious, and, I 


think, only true Meaning ; they will then as manifeſtly 
ove too little. 


Firſt, I ſay, theſe Points of Law, underſtood in the Do- 


Qor's Senſe; do certainly prove too much; becauſe the 
Authority of all Governments de Fats may as well be in- 
fer d from them, as that of Kings de Faffo: , Which 
is more than the Doctor will be willing ſhould follow 
from any of his Poſitions. For when his Adverſaries 
had objected, that his Arguments had a plain Tendency 
to maintain the Legality of all the Publick As of the 
late — and Oliver Cronwell ; it is obſervable, with 


izr 


what Indignation (g) he reſents 'the Charge of ſuch a @ ) Deſene 


Conſequence ; and reproaches them with the Guilt of © * 


that Abſurdity, which they intended to faſten upon him : 


| But how great ſoever may be the Diſpleaſure I muſt ex- 


to incurr by this Imputation ; it is to me evident, 


that the Reaſons made dle of by Baget's Counſel, will | 


ſerve the Cauſe of a Commonwealth, - well as that of a 


King de Facto: As wil eafily appear by à particular | 


Examination of them 

Fr, It is ſaid to be neceſſary, the Realm ſhould have a 

King, under whom the Laws ſhould be kept and maintained. 

Very good; 

ſake of Government : i Fu not that End be _— 
1 


S 


but a King then is only neceflary for the 
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executed perhaps by a King, than a Cromwell, or 2 Re- 
publick; but if a King is not to be had, it is neceſſary to 

ave ſome other Government; becauſe otherwiſe the Laws 
could not be kept, nor maintained. To whatſoever Powers 
therefore we are beholden for that Benefit; they muſt 
have the ſame Authority, as a King de Facto. The Coun- 
ſel proceed; Therefore altho' he was in but by Uſarpation ; 
yet every Judicial Act done by him, concerning the Royal Ju- 
when he returns to the Crown, &c. Thus Charters of Pardon 
all be good, &c. Their Argument is ſtill grounded up- 
on the Principles of common Juftice and Equity ; and 
why may not theſe take place under a Commonwealth, as 
well as a Monarchy? They go on ; The King that now 
is, ſhall have the Advantage of all "Forfeitures made to King 
Henry VI. True; and ſo had King Charles II. the For- 
feitures made to the Commonwealth: And therefore ac- 
cotding to this Argument, the Commonwealth was a Legal 
Government. it follows; And for a Treſpaſs committed in 
Henry VI.'s Time, the Writ ſhall run contra pacem Hen- 
ici 6% nuper de Facto & non * RET 
HERE, I confeſs, I am at a Loſs how to proceed; 
for I am loath to believe, that for Treſpaſſes committed 
under the Commonwealth or Oliver Cromwell, the Writs 
ſhould run (in the Reign of King Charles IF.) contra Pa- 
cem Reipublice, or contra Pacem Oliveri nuper Angliæ Prote- 
Foris, tc. and yet, according to the Doctrine of Bapot's 
Counſel, and the Doctor's Principles, it ſeems to be un- 
avoidable. For how could an Indictment for Crimes 
committed under the Commonwealth otherwiſe be formed? 
Surely it would not be proper to ſay, That Treſpaſſes 
committed under the late Republick, were contra Pacem Ca-. 
roli Regs; for he being out of Peſſeſſon, could not grant 

a Pardon. ¶ View. p. 16.) He could afford his Subjects no 
ProteFion, and therefore no Allegiance was due to him. 
1 7 p. 52. Def. p. 111.] But after all, L find my- 

elf miſtaken; for it was Reſolved by all the Judges, that 
the Indictment for the Murder of King Charles 1. ſhould con- 
clude, dontra pacem nuper Domini Regis, & dignit. 
ſuas, necnon contra pacem ini Regis nunc, coron. 


& dignit. ſuas. And it was likewiſe declared by 
That tho! King Charles II. was de Facto kept out of the 
Exerciſe 


* . 


- d-, 
* 
8 
1 
% — 


Crown of England aſſerted; &c. 
Exerciſe of the Kingly Office by Traytors and Rebels.; yet he 
was King both de FaQo. and de Jure. ['Kelng's Reports, 
p. 11, 15. No the Queſtion is, Who were the better 
Lawyers, Bugets Counſel, or theſe Judges? If the lat- 
ter, then Hemy VI. was not fo much as King de Facto. 
Tu next Point ſeems to be peculiar to the Caſe of 
Henry VI; and not extenfive enough to be applied to all 
Kings de Facto. It is this: A Man ſball be arraign'd for 
Treaſon againſt King Henry VI. in compaſſing bis Death; 
becauſe the ſaid King was not meerly an Uſurper, &c. I ſay, 
this is a Privilege, which belongs only to ſuch Kings, as 
are not meerly Uſurpers; and therefore will got prove the 
Authority of Kings de Facto in general; which was the 
Doctor's proper Buſineſs. It is true, my Lord Chief Ju- 


ſtice Hale (in his large Pleas of the Crawn, not yet printed) 


is of Opinion, That Treaſons committed againſt an Uſur- 


per, or Rex de Facto & non de jure, ſhall be puniſhed af- 


ter the Regreſs and Obtention of the Crown by the Right Heir. 


But then he affirms this with ſuch Limitations, as I fancy 


will not be very acceptable tothe Doctor: His Wor 


are theſe; (r) If there be a Treaſon committed againſt the 6) 
Heir 


Uſurper, which referrs not to the Competition of the True Heir, pj... Co- 
ronz, Vol. 1. 


as counterfeiting the Coin or Seal of the Uſurper, compaſſing his 
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ale's 


Hiſt. 


Death by Treachery, &c. theſe' Treaſons have been puniſhed 2 


notwithſtanding the Regreſs of the Right Heir, and in his Time, 
9 Edw. 4. 1. 4Edw. 4. 20. For theſe are indeed Offences, 


that are rather againſt the Intereſt of Kingly Government, than 
the Intereſt of the Uſurper. But if the Treaſons be ſuch Aﬀs, - 


as were done in the Right and Aſſiſtance of the Right Heir to 
the Crown ; theſe are purged by the Regreſs and Obtention of 
the Crown by the Right Her. | 

I InTRE AT the Reader now to judge, whether the 


ſame thing may not be ſaid, with relation to the ſame 


Offences committed under a Commonwealth. Are they 
not ſuch, as are rather againſt the Intereſt of Government | 


in general, and therefore deſerve to be puniſhed even by 


a King de Jure at his Reſtauration? To return 4 the 
Points of Lau inſiſted upon by Bagot's Counſel ; they 
add, Any Gifts or Grants made by King Henry, which were 
not to the Diminution of the Crown, ſhall be made good. If 
theſe Words are to be underſtood without any Reſtri- 
ction, they are not true; for Edward IV. did by Act of 
Parliament vacate ſeveral Grants of Henry VI. which were 


not 
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not to the Diminution of the Crown ; and ſurely the Couti- 
ſel would not ſay, he could not do that lawfully, which 
he had actually done by Law. But if they mean no 
more; than that many Gifts br Grants made by King Hen- 


made good; this will admit of no Diſpute: But then 
what Reaſon can be aſſign d, why a Commonwealth 
ſhould not have the Benefit of the like Plea? The laft 


I does 
2a. 


in Point of 


Law, unleſs 
there were 4 
Pardon 


the Broa 
Seal. =o 
are Chief Ba- 
ron Bridg- 
man's Words, 
at the Tryal 


— 
ke. 
Tryal of the 
Regicides, 
5. 145. 


Particular, that was urged in this Caſe 


was, That if he 


that is now King, bad in King Henry VI. 7 Time granted a 


Charter of Pardon, it would be void nom; for every 


one that 


Hall grant a Charter of Pardon, muſt be King in Fact. This 
may 1n ſome Senſe be true, and yet be of no Advantage 
to the Cauſe of Kings de FaFo: For if by Henry VI.'s 


Time, we are to underſtand the Tine preced 


ing the 4th 


of March, when Edward IV. firſt took upon him the 
Name and Authority of a King ; undoubtedly a Par- 
don then granted by the ſaid Edward, could not be 
good; becauſe he had not yet publiſh'd his Claim to 
the Crown ; nor made'uſe of the Regal Style. But the 
Reaſon ſubjoin'd plainly ſhews, the Counſel were of O- 
pinion, That no Pardon granted by a Prince out of Poſſeſſion, 
could be valid. Now I might queſtion whether this was 
held to be Law at King Charles Il.'s Reftauration ; for 
when ſome of the Regicides, at their Tryal, laid hold on 


the King's Declaration made at Bredaz 


as a Grant of 


Pardon; they were told by the Chief Baron and Solici- 
tor General, that it could only be a Pardon in Honour, 
not in Law; becauſe it wanted the Broad-Seal ; which 
Anſwer (s) feem'd to imply, That if it had been under 
the Broad-Seal, it would have been a Legal Pardon, tho 
granted by a King out of Poſſeſton. But if the Doctor will 
inſiſt upon it, as a good Law, that a King out of Poſſeſ- 
zraned by fon has no manner of Authority; certainly, in the Time 
of King Charles's Exile, Cromwell had as much the Bene- 
fit of that Law, as if he had been King de Fafo. 

I k ave now gone through the Doctor's Points of 
Law; and have ſhewed, that the Equity of them will un- 
doubtedly extend to all Governments, as well as to Kings 


de Facto. 


Bur, Secondly, If we underſtand theſe Point; of Law 


in their proper and natural Signification ; they 


prove no 


more, than that under an ' Vſurfer the Courſe of Judicial 
| a 


were Patents of on, as Jud — urge 
that during the Excluſion and Exile of the et 
Prince, the Order of Government ſhould ſtill be pre- 
ſerved, and conſequently the Laws put in Execution ; 
and that therefore all Ads as theſe, tho performed 


by an-Ulurper, (fince they had no other End and Ten- 


dency, but to maintain the Peace and Quiet of Society 
in general, and did nof directly oppoſe the Claim, or 
weaken the Intereſt of the Lawful Heir) ought in Rea- 
ſon and Equity to be declared good and valid to all In- 
tents and Purpoſes. This, I fay, is the utmoſt, that 
can fairly be inferred from the Ples of Bagot's Counſel, 
without doing Violence to the plain and obvious Mean- 
ing of it; and indeed it would not be reconcilable 
with thoſe avowed Principles, by Virtue of which Ed- 
ward IV. gained the Crown ; nor conſiſtent with itſelf, 
were the 's Expoſition of it admitted as genuine. 
It would not be reconcilable with the Principles that 
placed Edward IV. upon the Throne; becauſe it utterly 
deſtroys the Diſtinction between King de Facto, and King 
de Jure, by ſuppoſing Allegiance to be due only to the 
Prince in Poſſaſſon. And for the ſame Reaſon it is in- 
conſiſtent with itſelf; becauſe it allows of this Diftiq- 
ction, and confeſſes that Henry VI. was King only 
Uſurpation, a Term which manifeſtly implies Un] 
Poſſeſſion; and conſequently ſuch, as the Law gives no 
manner of Countenance or Approbation to. On the o- 
ther hand, the Senſe which I have now given of it, is 
attended with no Inconveniencies, nor liable to any Ob- 
jections. It maintains inviolably the Right and Autho- 
rity of Kings de Jure; and yet allows to the Judicial Alt: 
of a King de Fadfo, and all other that were done purely 
far the Preſervation of the Community, an equitable 


Title to a Confirmation from the King de Jure. And 
hon to 


this indeed is-all that Bagot's Counſel had 
demand; for this being admitted, they had Reaſon to 
hape, the Patent of Naturalization, granted by Henry VI, 
would come under the Denomination of a Judicial AF ; 

and then their Clients Cauſe could be in no Danger. 
I nusr beg Leare to obſerve one thing more, be- 
fore 1 have done — _ Plea; * 
| at 


Crown of England aſſerted, N 
ought to go on, which: confiſt partly of A 
of Jaffe, an pattly off - Act's of - Grace ; of nch latter 
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that the Counſel argue only for the Validity of the Acts 
of Henry V1; not of Uſurpers or Kings de Facto in gene 
ral, as the Doctor does; for they tell us, that Henry was King 
in Poſſeſſion; and that though he was ſo by Uſurpation, yet 
he was not meerly an Uſurper. But it ought not to be from 
hence inferred, that this muſt be the Caſe of every King 
de Facto; or that all Kings de Facto ought to have the 


ſame Privileges, that it might be thought reaſonable to 


allow Henry VI: For every Uſurper may not have the 
{ame Plea, as thoſe of the Houſe of Lancaſter had, eſpe- 
cially the two laſt of them, who had obtained the Pro- 
miſes and Oaths of the UnJaubted Heirs, for the Security 
of their Reign. I. do not ſay, the Houſe of York had 
hereby laid themſelves under any Legal Obligations, never 
to lay Claim to the Crown; for the Judgment given -af- 
terwards 1n: Parliament againſt Henry VI, ſhews the con- 
trary : But it may be very well doubted, whether thoſe 
repeated Oaths, which were taken likewiſe with ſo much 
Solemnity, 'ought not to have had a greater Weight up- 
on their Conſciences, than it appeared they had; and it 
is to be feared, the Calamities which befell the Duke of 
York and his Iſſue, are in a great Meaſure to be attributed 
to the little Reverence that Family paid to Oaths, and 
the ſlender Care they took to perform. them. However, 
though Edward IV. poſſeſs d himſelf of the Crown, with- 


out any Regard to theſe Obligations; he could not but 


be ſenſible, that Henry VI. deſerved to be conſider d with 
ſome Diſtinction, as one that had a Right to better Uſage, 
than Common Uſurpers; for he had lived under him 
many Years in great Honour and Proſperity; and ſeem'd 
contented and ſatisfied with his Government: So that 
he had Reaſon to look upon the Acts of Henry VI. as 
done by his own Conſent and Approbation; and there- 
fore might think himſelf obliged 'in Prudence and De- 
cency to ratify and confirm them. But the Doctor knows 
the Caſe is very different of Uſarpers, who never had ſo 


much as the Appearance of the Conſent of the Right 


Hears for their Poſſeſſion; and therefore are neceſſitated 
6 maintain themſelyes in the Throne by Force and Vio- 
_ Tax Doctor's laſt Remark upon this Caſe, is taken 
from Brook's Abridgment, . whoſe Words he ſets down ; 


but they amount! to no more than this, That it is ſaid, 


Crown of England aſerteu &c. 


and not contradifted, that for Treaſon committed againſt a King 


de Facto, the Party ſhall'be arraign'd under a King de Jure. 
Hoy little this is to the Doctor's Purpoſe, I have already 
in ſome Meafute ſhewed ; and need at preſent only take 
Notice of the Method of Reaſoning here made uſe of; 
It is ſaid, and not contradifted ; be it ſo: But isit'not ſaid 


likewiſe by the oppoſite Counſel, and nat contradifed, 


that the King ſhall not be in a worſe Condition, than any com- 
mon Perſon} and that therefore he ſhall, at hi — -de- 
feat all the mean Acts of the Intruder ; and that the firſt of 
Edward IV. (which annulls all the Acts and Grants of 
Henry VI.) was only an Aſffrmance of Comma Law? Do 
Ba 
Judges paſs any Cenſure upon it? Is not their Silence 
Side of the Queſtion, as my Lord Brook would have it 
on the other? 0 | 2M Sia 
Trex ® is indeed à remarkable Caſe in the Tears 
Books, not taken Notice of by the Doctor; which yet 
may be thought more to his Purpoſe, than any of his 


other Citations from thoſe Volumes: I ſhall here there- 


fore lay it before the Reader, that I may be acquitted of 
any Intention of concealing what may ſeem to counte- 


nance the Opinion I write againſt.” It is this which fol- 


lows : (t) Ralph Grey Knt. being taken in actual Rebellion 
againſt Edward IV, in the Caſtle 7 Brambrough; he was 
carried to Doncaſter, and 'there deprived of the Honour of 
Knighthood in an ignominious Manner; his gilt Spurs being 
hewed off his Feet; his Sword and all his Armour being likes 
wiſe broken and taken yon him in the open Field. After this 
he was Beheaded; and the Reaſon of this Severity againſt him, 
was, for his Perjury and Doubleneſs, as well towards the late 
King Henry VI, as Edward IV, that nom is.- I confeſs 
there is an Appearance of Difficulty in this Paſſage, which 
I ſhall endeavour to explain. E n 
- We are told by (2) Holinſbead, that this Sir Ralph 
Grey had ſworn to be true to Edward IV, and conſequent- 
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gor's Counſel make any Reply to this? Or da the 
therefore as much an Argument of their Conſent, on this 
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ly had deſerted Henry VI, to whom before he had taken 


an Oath of ance ; but ſurely this could not be the 


and 5, for which he is here aid tg be | 
nies by Edward x ; for then it muſt — 
ful to embrace his Intereſt; and thoſe numerous Attain- 
ders, which were paſſed againſt the Adherents of Hen- 
ry. VI, were fo many Inſtances of the higheſt Violence 
and Injuſtice. Was Fidelity to the Houſe of Lancaſter at 
the ſame Time a Crime, and a Duty? That is, was it 
Treaſon againſt Henry VI, to revolt from him, and at the 
ſame Inftarit, Treaſon againſt Edward IV, to adhere to 
him ? Certainly no Government could be guilty of ſuch 


2 Contradiction; or if it could, this wonderful Piece of 


ice would have been moſt conſpicuous in the Execu- 


Hake tion of the Duke of Somerſet ; who (x) was moſt re- 


7 


Chron. 


Ms Hiſt. 
Flac. Coro- 
na, LI. c. io. 


markably guilty of a Breach of his Allegiance to both 
thoſe Princes; and yet we no- where find this Doubleneſs 
charged upon him, as Part of his Indictment. My 
Lord Chief Juſtice Hale therefore delivers it as his Opi- 
nion, that this Fer jury und Doubleneſs againſt Henry VI, of 
which Sir Ralph Grey is here accuſed, muſt be underſtood 
of ſome Act of Treaſon he had committed in the Reign 
of that King, which was not intended for the Service of 
Edward IV, the Rightful Heir. But his own Words will 
beſt explain his Meaning, which I ſhall therefore here 
ſet down. ( A ir Treaſon in any Subject, while an Uſur- 
per ir in full Poſſeſſn of the Sovereignty, to practiſe Treaſon 
. ſon. 9 e 

am hir Sovereignty, yet Attempts againſt the Uſurper in 
coaſt his Death, hade been pars Jus Treaſon, wileſs 
they were Attempts made in the Rig ht of the Rightful Prince; 
or in Aid, or  Afeſtance of bim; becauſe of the Breach of 
Liegeance, which was arily due to him who was King de 
Facto. And thus it was done, 4, Edw. 4. 40. 9 Edw. 4.2, 
though Henry VI. was declared an Uſurper by Act of Par. 
liament, the firſt f Euward TV. And therefore King Ed- 
ward puniſhed Ralph Grey with Degrauatiom, as well as 
Death, not only for his Rebellion againſt himſelf, but alſo pur 

uſe de ſon Petjury & Doublenefle qu'il avoit fait al 

oy Hen. 6. Thus did that Hlaſtriaus Ornament of the 
Bench undetſtand the Caſe I am now ſpeaking of ; from 


- whence it is plain, his Opinion of the Powers which be- 


long to a King de Facto, is not in the leaſt prejudicial to 
0 | | | the 


the Rights Hu Ring de Jure; for it pp he ad 
ance due to a King * Facro, to be only Temporary and ſub- 
ordinate; and that it could not deſtroy the rndefelſtble 
Title of the King de Jure; as the Tocal Age which 
an Engliſh Subject owes" to a Foreigu Printe, While he 
ea in his Dominions, does not ertigguiſn the 


prior and indiſpenſable Obligation he is under to his 


Natura! Sovereign; but when his Duty calk, and Ops 

nity favours, he is bound to attend the Cominands 
of his Lawful Prince. So that if this Expoſition of the 
Caſe before us is admitted and allowed, the Friends to 


the Doctor's Notion will be no great Gainers by it. But 


I muſt confeſs, as reaſonable as this Solution bt tlie Diff: 


culty may ſeem to be, I am by no means inclited to al- 


low this pretended Caſe any manner of Authority i in the 
preſent Queſtion; for I am perſuaded, it will be found; 
upon Examination, to have no Right to any Place in the 
Tear- Books. I am ſenfible; it becomes me to be very cir- 
cumſpect, when I advance any thing that is lar in a 
Part ar Learning, with which 1 2 but ſlender! ac- 
quainted: I ſhall only therefore propoſe my Opinion; 
with the Grounds of it; and ledve its Probability to be 
determin d by thoſe; whoſe Profeſſion has qualified them 
to be proper Judges. 
I yrESUME to take it for a that the Tear- 
Books are only authoritative, as they are faithful Re- 
ports of Proceedings in the Courts of Common Law); as 
they repreſent the Pleadings, and relate the Judgments 
given, in the ſeveral Caſes; with Truth and Fidelity: 
For which onl y Reaſon they have been froni Time to 
Time approved and recommended by the Judges; as pro- 
Guides and Directions for Practice in their Courts. 
fit ſhould appear therefore, that ſome Caſes, or Paſſages, 


are inſerted as adjudged in "thoſe Volumes, which 8 


never pleaded before either Bench, and are not proper- 
ly cognizable by them; their Credit ought to be ſuſpe&- 
ed, as not ſufficiently warranted ;* and to be ſure they 
can never have any Influence upon un at Com- 
mon Law. .. Now the Caſe before us is certainly liable to 
this and other Objections. As firſt, it contains an Hiſto- 
rical-Relation of the Succeſs of Edward IV, againſt the 
Rebels in the North, which could not poſſibly be plead- 
ed in ay Court of Judicature 3 ; for if it had been ever 
Ki ] pleaded, 
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pleaded, it muſt have been at tlie Tryal of this Sir Ralph 
Grey,” to whom it chiefly relates i But it is evident, 
veral Hiſtorical Paſſages occurt in it, which did not hap- 
pen till at leaſt five Years after: For Inſtance, it appears 
from this Caſe, and our Chronicles agree with it, that 
Sir Ralph Grey was carried to Doncaſter, and Beheaded 
ſoon after he was taken, which fell out in the fourth Year 


of Edward IV.'s Reign; but it is manifeſt likewiſe from 


this (z) ſame Caſe, that Sir Humphrey Neville, who was 
taken about the ſame Time, was not executed till five 
Years after... This Caſe therefore could not be pleaded at 
the Tryal of Sir Ralph Grey; neither can it be pretend- 
ed, that jt was then drawn up as a Report of the Pro- 
ceedings that then happen d; fince it contains an Account 
of ſome Matters of Fact, which did not come to paſs 
till ſeveral Years following. Secondly, The Proceedings 
here mention d at the Tryal of this Sir Ralph Grey, are 
not uſual. in the Courts of Common Law ; but ſeem ra- 
ther to be the Practice of the Court Marſhal ; And the 
Truth is, (a) John Stow aſſures us, that Sir Ralph Grey 
had 7 en 
Higb Canſtable f England; whoſe Relation of this Mat- 
ter is approved of by Mr. (c) Seiden; ſo that then this 
Judgment was given in a Court Marſhal, (d) where abſo- 
lute Power, and not the Laws of the Land, take place; which 
muſt very much increaſe our Wonder, how it came to 
find Room in the Year-Books, which were moſt certainly 
drawn up and publiſhed for the Service of the Common 
Law Courts. We are not like to be reſolved therefore by 
this Cafe, in the Queſtion about the Authority of Kings 
de Facto; for when we enquire after their Power, and 
deſire to be informed by what Laws they pretend to chal- 
lenge Allegiance ; I believe few will be contented with 
fuch an Anſwer, as referrs them only to Martial Law for 
Satisfaction. Thirdly, We have juſt Exceptions againſt 
this Report, if it may be called ſo, in another reſpect; 
and that concerns the Truth of the principal Facts re- 
P oops rs 


0) John TI Earl of Worceſter Titles of Honour, c. ö. | 
— of Wo x © es of -Honoar, c. 5 FS. 


made Conſtable of England by Ed- Dy. Higden's Defence 
played the Part, af it were, of 7755. Hud fee Si Francis Bacon: Cafe 
of © 1 — p53 in bis Neſuſcita- 
' tio, concerninę Martial Lay. : 


7 ©. "Jated 


lated in it. We ate told in this Gaſs; that Sit Ralph Gre) 
was actually degraded of the Order Zhitbood, in an ig- 
nominious manner; T hat bis gilt Spurs were hewen off bis 
Feet, bis Sword and all his Armaur broken and taker from 

him, &c. But in Jahn Som g Account, which lias had 


the Honour to be credited by Mr. (e) Salden, this Part of © Titlet of 


the Sentence, which related to Degradgtion; was pat- 5. 
don'd. It may not be amiſs to ſet down Mr. Sam's 
Words, that the Reader may the better judge of the Dif- 


ference between him and the Year-Books, 


(Y Sir Ralph Grey being taken in Bamborough-Caſtle, (53 $row; 


for that he had ſworn ta be true to King Edward, was con- 4 b. 


demned, and bad Judgment given upon him by the Earl of * 
Worceſter, High-Conſtable of England, as follaweth. 

Sir Ralph Grey, for thy Treaſon the King bad pink | 
that thou ſhouldeſt have had thy Spurs ſiriken off by the har 

Heels, by the Hand of the Maſter- who is here ready to 
do, as was promiſed thee, at the Time that he took off thy 
Spurs, and ſaid to thee as is accuſtomed ; That and thou be 
nat true to thy Sovereign Lord, he ſhall ſmite off thy Spurs with 
his Knife hard by the Heels ; and ſo him the Maſter- 
Cook, ready to do his Office with his Apron and his Knife. 
Moreover, Sir Ralph Grey, the King bad ordeyned here, 
thou mayeſt ſee, the Kings of Arms and Heralds, and thine own * 
proper Coat of Arms which they ſhould tear off thy Body; and 
fo ſhouldeft thou as well be diſgraded. of thy Worſhip, Nobles, 
and Arms, as of thy Order of Knight hood. Alſo here is ano- 
ther Coat of thy Arms reverſed, the which thou ſhauldeſt have 
worn on thy Body, going to thy Deathwards ; for that belong- 
eth to thee after the Law : 2 the Diſgrading 
of Knighthood, and of thine Arms and Nobles the King par- 
doneth ; for thy Noble Grandfather, who ſuffer d Trouble for 
the King's moſt Noble Predeceſſors. Now, Sir Ralph Grey, 
this ſhall be thy Penance © 2 on thy Feet unto the 
Townsend, and there thou ſhalt be laid down, and drawn to a 
Scaffold made for thee, and thou fhalt have thy Head ſmitten 
off, thy Bedy to he burled in the Fryars, thy Head where the 
King's Pleaſure ſhall be, This Judgment was pronounced at 
Doncafter againſt the ſaid Sir Ralph Grey, for rebelling and 
| keeping of the Caſtle of Bamborough againſt King Ed- 

w ard. . a 1 | a 


Hen Mr. Stow has given us the whole and entire Judg- 
ment, which was pronounced by the High _— | 
— 
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ble againſt Sir Ralph Grey; ftom whence it is evident; 
that he was not degraded, neither was his Dowblenieſs- a- 


gainſt Henry VI. any Part of the Sentence aguinſt him; 
which (g) I take to be a ſttong Preſumption at leaſt, 
againſt the Authority of this Cafe.” ee. 

Ws have now done with Bagot's Caſe 5 but the Do- 
ctor has more Obſervations in reſerve from the Tear- 
Books, which he fancies do abundantly ſupport his Cauſe. 


His next | Inſtances are from the Grants of Richard III. 


which he tells us were allowed, and never controverted 
in the Courts of Henry VII; and then he proceeds to 
the Declaration of Henry VII.'s Judges, That the Crown 
takes away all manner of Defects and Stops in Blood ; of 
which he ſeems to be extremely fond; he calls it Deci- 


foe for the Authority of the King in Poſſeſſion, and fancies 


it is impoſſible to give it a ſolid Anſwer. T'ſhall how- 
ever venture to try the Force of theſe mighty Arguments 
in their proper places; and in the mean time ſhall de- 
fire Leave to go through the Reign of King Edward IV, 
before I take Notice of the Doctor's Evidences from that 
of Henry VII. | bigs 

T x x laſt Obſervation the Doctor pretends to make 
from the Tear-Books of this Reign is, (5 That by the 
Common Law of this Realm Kings de Facto are Legiſlators, 
or are veſted with the Legiſlative Authority. For (ſays he) 
in the Year-Books of Edward IV. the Statutes of the Lan- 
caſtrian Kings are pleaded as Statutes of the Realm, of equ 


Force and Validity with thoſe made by Edward IV. himſelf 


I anſwer, this may be true, and yet not ſufficient for the 
Doctor's Purpoſe ; for thoſe Statutes of the Lancaſtrian 
Kings, which were pleaded and allowed in the Courts 
of Edward IV, were at that very Time voidable by that 
King; and might have been declared of no Force or Va- 
lidity, whenever he thought fit; but till ſuch a Peclara- 
tion was made, the Courts of Juſtice could not look upon 
them as actually void. So that their Exiſtence was pure- 
ly precarious ; and they lived wholly by the Permiſſion 
of Edward IV, not by Virtue of any Authority they de- 
rived from the Lancaſtrian Kings. And then the Diſtin- 


are, That Sir Ralph Grey was Degraded Treaſon een Henry VI. C3 
and Beheaded for his manifeſt Perjury, (6) View of the Engl. Conf. p. 21. 


Aion 


Crown of England: aſſerted, &e. 1 
Gion between Kings de Fatfo and de Jute is beyond Cofis 
tradiction evident; if the Acts of the former are void- 
able by the latter, and not, vice verſa, the Acts of Kings 
de Jure voidable by thoſe de Fucfa. 1 expect indeed it 
ſhould be ſaid, that all this is afftm d without Proof ; 
and I confeſs it is fo: But I muſt intreat the Reader's 
Patience for a few Pages, and then I ſhall be at Leiſure 
to ive him Satisfaction in this Point. 

lx the next place the Doctor (i) aſſures us, That (1) 7%; 
not only the Court of Edward IV, but he himſelf in * 31 
his AH of Parliament, had own'd the Lancaſtrian Kings 
to be Legiſlators, and their Laws to be of equal Force and 
1 with the Laws of any of his Anceſtors,” of with his 
own: And his Way of proving this is as follows : The 
14th of Edward IV, cap. 2. recites at large a Statute made 
the 9th of Henry V, for the Protection 7 all Perſons, that 
hhould go with the ſaid King into France, or were there in his 
Service, from being Non: ſuited at the Aﬀfzes, &c. whilſt they 
were abſent ; which Act was to continue till the firſt Parliament 
after the King's Return into England. After this Recital 
King Edward TV. and his Parliament enact, That the ſame 
Order and Protection. ſhall be obſerd d. and be 'as available for 
all manner of Perſons, that ſhould paſs into France with him, 
as it was for' ſuch Perſons, 24 paſs over the Sea with the 
ſaid late King Henry Fe And that all ſach Perſons, as ſhall 
now 'paſs over the Sea with our Sovereign 129 the King, ſhall 
have and enjoy in every Point, all manner of Advantages, as 
the ſaid Pals Jo paſſing over 'the Seas with the ſaid late King 
had by this ſaid Statute. Here we ſee (ſays the Doctor) that 
Edward IV. declares the Validity of that Statute, during the 
Time fot which it was made, to be equal to this madle by him- 
ſelf ; and challenges no more ' Authority for his own Law, than 
be acknowledges that had. 

Tr1s is the only Inſtance, it ſeems, he cad meet 
with among Edward LV.'s Acts of Parliament; and now 
the Wonder is, what Service it will do him. Ed- 
ward IV. ſays, That an Act made by Henry V. was avail- 
able to all the Purpoſes intended by it 1 2:3: was un- 
doubtedly true; for all thoſe that pad over the* Sea 
with Henry V. did certainly enjoy great Advantages from 
this Statute; But the Doctor will have it, that Ed- 
ward IV. does in Effect declare, that Statute was valid du- 
ring the "—_— which i M very tight, if he 
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means only, that it was de Fuffo valid, as it was obeyett 4 * 
but if. he would inferr from it, that therefore Henry V. 


was a King de Jure; he muſt pardon me, if I cannot be 
of his Opinion; for I cannot eafily perſuade myſelf, that 
Edward IV. who treats his Predeceſſors of the Houſe of 
Lancaſter with the odious Name of Uſurpers ; ſty les them 
pretenſed Kings, and would not allow their Judicial Pro- 
ceedings to be good without Confirmation; who declares 

4G; of Parliament pretenſed Acts, and vacates ſe- 


this Diſcourſe; and Lzftly, who in this very Act, we are 
peaking of, calls Henry V. King de Facto, and not de 
ure; could ever intend, the World ſhould believe, he 
thought. that Prince had a Legiſſativde Capacity. The 
Doctor may flatter himſelf as he pleaſes, that theſe are no 
Contradictions; but I muſt beg Leave to indulge myſelf 
in my Perſuaſion, that no candid Reader, who ſeriouſly 
examines the Importance of theſe Expreſſions, and dili- 
gently obſerves the Style of thoſe Acts, which paſſed a- 
gainſt the Title and Government of the Houſe, of Lan- 
caſter, will allow it to be poſſible, that the Paſſage now 
ia queſtion can fairly be underſtood in the Doctor's Senſe. 
But I need not give myſelf the Trouble of a nice Exami- 
nation of every thing he may think proper to ſay upon 
this Argument; fince all that can poſſibly be urged, will 
be effectually anſwer d by a View of the Proceedings of 
Edward IV.'s Parliaments; by which it will appear, that 
all the As of the Three Henrys were held to be defective 
in Point of Authority : And then certainly thoſe Prin- 
ces could not have a Legiſlative Capacity, who had none at 


all. | h 

ILS ay, all the As of the Three Henrys were held to 
be defective in Point of Authority, in Edward IV.'s Reign. 
Now their As were either ſuch, as were done out of Far- 
lament, or in it, That thoſe that were done out of Par- 
liament, were not lock d upon as valid, is evident from 
nfarmation. of them by (k) Edward IV. For why 
wera they. confirmed, if they did not need it? If their 
Authority was not at leaſt queſtionable, and liable to 
be diſputed without it? The Doctor may here tell us, 
if he pleaſes, that a Conſirmatian does not always im- 
plz 3 Want of Authority in that which * 

; uſe 


Makers of them; as will appear fully in the Sequel of 


Crt of England Anme &c. 


becauſe 'Magris Charta wasiconfirm'd ſeveral. times; But 
ſurely. tliat could not be the Meaning of the een 
in the preſent Caſe; for the Preamble of the AF aſſures us 
that the Confirmetion there granted was in eſchewing of Am- 
biguities, Doubts, and Diverſities of rags which might riſe; 
enſue, and be taken of Judicial Ads, 
and Ambiguities could only Happen i upon account of the 
Power, from whence they 1 7 ; for upon the Gon- 
firmation of them it is added; That ſhall be of like Force, 


Virtue, and Effect, as if they had ay ne in the Time of any | 


King lawfully reigning, &c. an undeniable Proof, that it 
was the Want of Authority in the Prince only, which 
was the Reaſon of their Confirmation, Befides, we ſhall 
find preſently, that ſome of the Acts of Parliament of the 
Three Henrys, became void purely upon King Edward's 


refuſing to cenſirm them: And then ſurely it will be 
rm that their A4 of leſs Moment — Authority, 


much more in need of a Ratification from the King 
de Jure. And Laſtly, if the Doctor ſhould infiſt upon it, 
that the n iven by Edward IV. added nothing 
to the Validity of thoſe 2 for the Benefit of which it 
was intended; may it not be with as much ge af- 
firm ' d, that the (7) Confirmation granted to the Foie 
Acts, Ke. of the Commonwealth and Oliver Crammell, was 
equally unneceſſary ? I ſhall preſume therefore to va 
it to be an undoubted Truth, os the Confirmation allow 
to the Act, of the Three Henrys did imply, that they. 
were not of ſufficient Authority without it. (m) Aud if 
this is really the Caſe, this ne diſcovers ſuch a De- 
fect of Power in Kings de Fado, even tho their Acts 
of Parliament (ſhould be low 'd to be good, as will ſuffi 
ciently vindicate thoſe, who diſtinguiſh them from Kings 
de Jae: For if we take a particular View of the ſeveral 
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the Confirmation of Edward IV; we ſhall perceive, that 
as they were many in Number, and various in their 
Kinds; fo they were all Eſſential to the very Being of 
Government; which cannot poſſibly ſubſiſt, where a 
Power of performing them is Wanting. Let the Reader 
only be pleas'd to try the Experiment, and ſee whe- 
ther he can form any other Idea of a King de Facko, 
from the Statute which confirms the Judicial Alls, &c. 
of the Three Henrys, than this which follows. 

He is a Perſon that is not legally qualified to give a 
Commiſſion to Judges, neither are the Proceedings in his 
Courts of Judicature (n) of any Authority. He cannot 
(o) create a Nobleman, or (p) make a Biſjop ; and what- 
ever Liberties, Privileges, and Immunities, &c. he grants 
to Cities and Corporations, they are of no Validity, His 
Licenſes of Mortmain, and Preſentations to — 2 are 
voidable ; and even his Grants of Wards and Marriager, 
Fairs and Markets, are revokable at the Will and Plea- 
ſure of the King de Jure. He (9) can neither give a Penſſon 
nor a Corrody ; and eſpecially all Lands beſtowed by him, 
are reſumable, whenever his Rightful Succeſſor is pleaſed 
to make uſe of his Authority. More Inſtances might be 
obſerved in the printed Ads and Rolls of Parliament, be- 
fides what I have here recited ; which would abyndantly 
prove, that the Authority of Kings de Facto, as aſſerted 
by the Doctor, was a Secret in our Conſtitution not then 
diſcover d; for had that been an unconteſted Doctrine, 
theſe Acts of Kings de Facto had never received, nor 
needed a Confirmation: And it will not now be thought 
ſtrange, if what the (7) Doctor had before affirm'd, 
ſhould be true, viz. That the Grants, Licenſes, Letters 
Patent, Gifts, &c. of the Three Henrys, are pleaded and al- 
lowed in all the Judicial Proceedings of Edward IV.'*s Courts 
of Judicature to be valid, &c. for it is plain they were 
confirm'd by Edward IV, and thereby acquired an ef- 
. feftual Force againſt all Oppoſers of their Authority; 


n) My Lord Chief Jaſtice Coke ſay;, Lancaſter ; yet the Record afſwres us (Rot. 
1 n lies only Kr, King 2 Parl. 1 E 4 . A.) 2 be did it ap- 
fo ; but we find ꝓudgment - for Treaſon, gi- on this Onditian, that the ſaid Noblewen 
ven in the Courts of the Kings the ſhould have new Grants from him, of 
Heaſe of Lancaſter, confirm d, 1 Edw. their Annuities for the Suſtentation of 
(0) I is fit here to obſerve, that though their Eftatess , 
King Edward, at the equeſt of his Gm. _ (p). Rot. Parl. 1 Edw. 4. 

mont, did confirm all Titles of Honour, G Ibid. a 

conferred by the Kings of the Houſe of (i) View, p. 13. 


* 


but 


: | * 
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but then it muſt be confeſs'd, they owed their Validity to 
that Prince, not to the Three Henrys. So that whatever 
may be the Power of Kings de Fa#o in Parliament, it is 
clear from the above-mentioned Inftances, that they have 
ſo little out of it, that the common Ends of Government 
are not attainable under them, 4-8-4 Ms 

Bur the Doctor is confident, the Acts of Parliament of 
the Three Henrys ſtand upon a ſure Foundation; for he 
() tells us, they have been always held valid, though never con- () e 
firmed; and therefore (ſays (t) he) when that which is the u; 
hig beſt Act of Government is valid, none of the reſt of their Regal P. 22: 
Acts can reaſonably be diſputed. Upon this Occaſion the Do- 
ctor will pardon me, if I put him in mind ofa (u) Complaint © * Y 
he has made againſt his Adverſaries, that they did not duly jc. 
confider, that all his Arguments are built upon Matters of 
Fact, which can only be anſwer d by denying them. Here 
therefore he plainly tranſgreſſes his own Rule, by argu- 
ing againſt Matter of Fact; for he very well knew, that 
all the other Royal Acts of the Three Henrys were not held 
to be valid, as the Confirmation of them. manifeſtly im- 
plied ; and this was worſe than diſputing them ; for it 
was putting their Want of Authority out of Diſpute. Be- 
fides, was not their Authority diſputed in Bagot's Caſe? 
Was not the Validity of Henry VI.'s Letters Patent the 
Point, that was chiefly controverted ? Certainly this is a 
Truth the Doctor himſelf will not diſpute ; and if I mi- 
ſtake not, it deſerves his particular Notice, that this 
Diſpute laſted ſeveral Terms, and took up at leaſt two 
Years before it was ended; ſo unreaſonable were the Law- 
yers of thoſe Times, and fo ignorant the Judges, of the 
Conſtitution, Since therefore the Matter is really thus, as 
1 have repreſented it; fince likewiſe it is a Rule not to be 
diſpenſed with in Enquiries after Truth, that doubtful 
Propoſitions are to be examin d by thoſe that are evident 
and certain, and the contrary is indeed impracticable: 
why ſhould we not rather inferr, from the Confirmation, | 
which we are ſure was granted to many of the Regal AFs 2 
of the Three Henrys, that the reſt alſo wanted it; than 
afirm with the Doctor, (without ſufficient Warrant and 
Authority) that the "As of Parliament of thoſe Kings 
were held good without Confirmation, and therefore that all 
their other Acts ought to have been efteem'd fo too? I 
am ſenſible, I am now upon 5 Point, which deſerves well 

| | | n ; to 
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to be conſider d; and I ſhould deceive my Reader's Ex- 
dectation, if 1 did not explain myſelf fully upon it. 
I ſay therefore; that the Doctor has (z) affirmed, without 
foffcient Warrant and Authority, that the Acts of Par- 
liament of the Three Henrys were held good without 
Confirmation: And I will preſume to add, that he here 
again violates that Reſpect, which he profeſſes to be due 
S 55 
Firſt, It evidently appears from ſome Inſtances up- 


on (3) Record, that Confirmation was denied to ſome Acre 


of Parliament of the Three Henrys; and that the Effect of 
chat Denial was, that they were eſteemed of no Autho- 
rity. Thus, among other Petitions, the Commons pray, 
That all Acts of Parliament, afore this Time made, for Pay- 
ment and Contentation of Fees, Rewards, and Cloathing of 
your Juſtices, Barons of your Exchequer, Serjeants at Law, 
Attorney, &c. be good and in Force. To this the King an- 
ſwers; As to this Article, it is thought neceſſary, that they be 
truly paid; but not to affirm their Aſſignment of Payment and 
Contentation by Authority of Parliament ; but that it be at the 


King's Pleaſure. Here we ſee an Act of Parliament loſes 
its Force only for want of Confirmation ; the bare Denial 
of which, in that publick Manner, was equivalent to 
annulling, or declaring it void. Another Inſtance is this 
1 follows, and that, I think, not a little remark- 
able. | 


the ſaid late Pretended Kings, or for 7 of Wages 


Effect, and available to 
the Felawſhip and Merchants of the ſaid Staple now being, and 
to their Succeſſours, for Contentation and Payment of the ſaid 
Suns of Money yet remaining due and unpaid to them, ſpeci- 


(x) The Dofor ſays it again in his Pre- firmation, or pretended Confirmation ; 
Face to his Defence; All the Publick Sta- and — reciiba as ſuch by Kings 
tates which were made by Kings de de Fare; and their Parliaments 
Fado, have ever had the Force of Laws ) Rot. Parl. 1 Bdw. 4. 


of this Realm, Or. without am Con- (x) Ibid. 


fied 


in eny of the ſaid Ar of Parlioment, &c. But the 
ing's Aofwer was, This Article is reſpited ; apd if. I re- | 
member rightly, .it (c] was not till four Years after, that () RotPul = 
the Rolls, of . Parkament tells us, there was any Pravifion . 
made to ſecure the Payment of thoſe Debts, So that 
here is a National Debt, contracted upon Parliament Securi- 
| ty, (very probably for the Carrying. on a War agua 
France, as well. as far the Payment of the Garriſon of 
Calais) in Danger of being entirely defeated, had not 
King Edward at i ent, entitled it to a 
Legal Payment. What will the Doctor now fay to this? 
Will he perſuade us, that, theſe were no Acts of a pub- 
lick Nature? Or rather, may we not hope, that he will 
retract the following Paſſages, which, it is to be fear d, 
have had too much Credit with many of his Readers? | 
No body, ſays the (h) Doctor, has been able to. produce one (3) Den 
fingle AF, of all the numerous Acts that were made by the £79, 41456 
Three Kings of the Houſe of Lancaſter, that was efteem'd to 
want the Confirmation of Edward IV; fer without it they wer 
held to be of as good Authority, as hit own As. And a- 
gain; I have ſhewed, that there was nat one of the numerous 
Publick As, — "oy js in ge <7 of 6 7 
Henrys, ever confirm d; and het except ſuc 
= have been repealed) do 109%, Force gt. this Day. 
Theſe Expreſſions are ſtrong and N 3 and 
would indeed anſwer the Doctor's End, if there were 
any Truth in them; in which reſpect I muſt haye Leave 
to ſay, they are now viſibly defective. The Reader wall 
undoubtedly obſerve, that the Inſtances I haye here T 
cited, of Acts of Parliament of the Three Henrys, whi 
became void by being denied a Confirmgtian, . are not to be 
found in the printed Ad of Parliament of the firſt of KA- 
ward IV. And true it is, that they are there omitted, 
as well as ſome other Matters, very worthy of Regard in 
this Controverſy ; but he will meet with them in the 
Rolls of Parliament, which I preſume will be as much to 
his Satisfaction. And now, though 1 do not pretend © 
produce any more Inſtances of As pf Parliament, hic 
became void by being denied Confirmation ; I would how- 
_ ever ask, whether theſe Two are nat ſufficient for my 
Purpoſe ? If they had an original complete Authority 
before Edward LV.'s Time, I would fain know, how 
they came to need his Confirmation. And if they did noe 
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| © iced his Confirmation It would be a great Favour to inform 


me, how they became void by the Refuſal of it. With 


the Reader's Permiffion, I would carry theſe Queries a 
little farther : Did not the Manner of voiding theſe Acts 


of Parliament plainly denote a Defect of Authority in 
thoſe that made them ? And might not the ſame Defe& 


of Authority be objected againſt every Act ef Parliament 


made by the Three Henrys, as well as theſe Two? The 


Doctor perhaps will ask, how then came any of the A#s 


of thoſe Kings to be good, which do not appear to have 
been confirmed? But this is a Queſtion I am ndt bound 
to anſwer ; it is enough for my Purpoſe, if I can ſhew, 
they were riot good without the Approbation of the King 
de Jure; and that'T think I have effectually done; and 


need not be ſolicitous, from whence they derived their 


Validity, provided they did not owe it to Kings de Fafo. 
The Doctor may gratify his Curioſity, if he pleaſes, 


with ſuch Enquiries; but for my part, I have Reaſon 


to be contented with the ſole qo ma that the Confir- 
mation granted to the Laws of the Three Henrys was 
purely, becauſe they were made by Kings de Facto; and 
none were annulled, or became void, but for the ſame 
Reaſon ; for this is as good, as Ten Thouſand Argu- 
ments, to demonftrate, that the Parliaments of Ed- 
ward IV. did not own the Legiſlative Authority of his 
Three Predeceſſors ; which is the Point now in Queſtion 


between the Doctor and me. I might urge farther, 


that if the , AFs of Parliament of Kings de Facto, that 
were of greateſt Moment, were not of Force without the 
Confirmation of the King de Jure; then certainly the In- 
validity of the reſt of their As, which were of leſs 


Conſequence, could not reaſonably be diſputed : That is, 
ſince it is evident, that the Security given by the Parlia- 
ments of the Three Henrys for Money borrowed for the 


Publick Service, (a Matter certainly of the utmoſt Con- 
cern in all Governments) was inſufficient; it will follow, 


that all their other As of Parliament, could not be eſteem- 
ed of good Authority. | 


Secondly, 1 ſay again, that it is without ſufficient War- 


rant, that the Doctor affirms, That all the Acts of Par- 
liament of the Three Henrys were good, though not con- 


firm'd ; becauſe it is manifeſt, ſome of them were de- 
dared void; which would not have been done, (accor- 
| ; ding 

0 


Crow of England aſſerted, &C. 
ding to the conſtant Practice and Uſage of Parliaments) 


if they had been good; for no AF can be declared void; 


but what was defective in ſome reſpect before; hut no 


other Defe& can be aſſignd, as a Reaſon. for ſuch a De- 


claration, in the preſent Caſe, but only that of Authori- 
ty in the pretended Legi/lators. Now it appears evident- 
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Iy from the Rolls of Parliament, (e) that all Sratutes, Acłs, G Rot Pl 
and Ordinances, made in and for the Hurt, Deſtructian, and Edu. 4. 


Avoiding of the Right and Title of King Richard; of of bis 
Heirs, to ask, cleyme, or have the Crown Royal, Power, Eſtate, 


Dignite, Præeminence, Governance, Exerciſe, Paſſeſſons, and 


Lord ibi ps, &c. are ordained, declared, and eſtabliſhed to be 


Loid, and be taken, holden; and reputed void, and -_ nought, 

adnulled, repealed, revoked, and of no Force, Value; or Ef- 
fea, &c. For this Clauſe being declaratory, does not only 
imply, that they were not to be of any Foree for the fu- 


ture; but alſo, that they wanted it before. And this 
cannot be doubted by thoſe, that will give themſelves: 


the Trouble of peruſing the whole Act; in which it is 
affirmed, That the Right and Title of the Crown of Eng- 
land, after the Deceaſe of King Richard II, by Law, Cu- 


ſtom, and Conſcience, deſcended to Edmund Earl of March; 


and that Faith and Ligeance was due to him; and alſo Ri- 
cbard Duke of York is ſaid, in his Life, to have been very 

King, in Right, of the Realm of England. Which Expref- 
ſions could not poſſibly have been uſed, if they had not 


look d upon thoſe Acts of Henry IV, by which he en- 
deavour'd to ſecure the Succeſſion of the Crown to his 


Iſſue and Family, as ineffectual for the Purpoſes they 


were intended. And thus, when Henry VI. regain'd the. 
Crown, and by forcing Edward IV. out of the King- 
dom, was fully poſſeſſed of every Part of it; what he 


did in Parliament, during that Interval, was entirely 
vacated by the ſaid Edward: The Act of Parliament, by 


which this Annullation was declared, is worthy of the 


Doctor's ſerious Conſideration; and therefore I ſhalt 
tranſcribe it for his Uſe. 


. 
(d) Whereas in the moſt dolerous Abſence of aur Sovereign (4) (> Edv 
Lord the King out of this Realm, being in the Parts of Hol- 47. 


land, and before his victoriaus Regreſs into the: ſame Realm; 
in a pretenſed Parliament, unlaufull and hy uſurped Power 
ſummon d by the Rebel and Enemy to aur Sovereign Lord the 
King, Henry VI, late in Deed and not of Right King of 

= Oo England, 


England, holden in the Palace of Weſtminſter the Twenty 
Sixth Day of November, in the Ninth" Tear of aur | Sove- | 
reign/ Lord the King that now ir, under the "coloured Title of 


' the ſaid Henry, the Forty Ninth Tear of the Inchoation of his 


an Eſtate, divers and many Matters were 


ed Reign, and the Firſt Year of the Readeption of his 
2 — (i deption of 


FTrͤu)1ꝛ eatec wrought, to the Deſtruction and Diſheri- 
Pon of our Sovereign Lord the King, and of his Blood Royal, 
| 540 Labaur and H xbortation of Perſons not fearing G o b, 


nor mil to be under the Rule of any Earthly Prince, but in 


clined, of ſenſual, Appetite, to have the whole Governance and 


O View, 
P. 37- 


* 
— 


Rule of this Realm under their Power and Domination : Which 
Communication,  Treates, and Workyngs, doth remain in Wri- - 
ting, and ſome exemplified, whereby many Incondeniencies 
enſue to our Sovereign Lord the King, and his Blood Royal, 
which Go vo defend, and all Noblemen at this time attending 
about the King, and all bis other Liege People and Subjecte, 
oneles due Remedy be provided in this Behalf. Our ſaid So- 
dereign Lord the King, by the Aſſent of the Lords Spiritual 
and Temporal, and at the Requeſt of the Commons in the ſaid 
Parliament aſſembied, and by Authority of the ſame, for the 
ety of his Noble Perſon, his Noble Iſſue, and the Inberi- 
table Succeſſion of the fame, and for the Surety of all the Lords; 
Noblemen, and other his Servants and Subjecte, hath ordainetl 
and eftabliſhed, that the ſaid pretenſed — with all 
the Continuances and Circumſtances depending upon the ſame, 
be void and of none Effet. And that all Acht, Statutes, 
Ordynaunces.,, Treates, Communications , Conventions, and 
Workyngs in the ſaid pretenſed Parliament treatyed, commu- 
ned, &c. and all Ezemplifications made upon the ſame, or 
any Part of them, and every of them, hall be reverſed; can- 
250 void, undone, revoked, repealed, and of no Force nor 
Tu Door is indeed (e) poſitive, that the Authori- 
ty of thoſe Laws, which Henry VI. made on his Readeption 
of the Regal Dignity, had been own'd, if they had nat been 
reed by Edward IV. for theſe Statutes (as he is pleaſed to 
affirm) made in the Forty Ninth Tear of Henry VI, did not 
ink of themſelves, as ſome have imagined, and urged for an 
ument ; but were repealed and reverſed, as my Lord Chief 
Juſtice Coke ſays; for Edward IV. 7 At doth not declare 


them void, but ordain ant eftabliſh them to be void. A very 


1 acute 


5 
- 
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ente and judicious Obſer vation! For then it ſeems (J) g (7) Holint: 


King Edward IV. s Friends ſtood all this' while attainted, be⸗ 
his Hine excluded the Succeſſion, and his Laws repealed, 
till the Time of paſſing the AR, which was the 8 Space 
of eight Tears; for ſo long it wis, before he thought 
fit to annull the Proceedings of Henry VI. in his pre- 

tenſed Parliament.” Now it muſt be "obſerved. that Ed- 
ward IV. held a Parliament i in the Twelfth Vear of his 
Reign, and another in the Seventeenth, (when the Act 
we are now ſpeaking of paſs d) in which no attainted 
Perſon could poſſibly fit; and confequently, during all 
this Space of Time, the Acts of Parliament made by 
Henry VI, being in full Force, according to th Doftor's 
Aſſertion, Edward IV. s beſt Friends were incapacitated 
for Sitting in Parliament : The Doctor may believe this if 
he vleaſes; but 1 muſt defire to be excuſed. The true 


? 10 Edw. 4. 


Reaſon undoubtedly, why at laſt it was thought fit to | 


annual] the Proverdines of that Parliament of Henry VI, 
was out of a prudent Regard to the Uncertainty of Hu- 
mane Affairs, of which that Age was abundantly con- 
vinced. Another Revolution might happen, when the 
Friends to the Lancaſtrian Family would have it in their 
Power to revenge themſelves upon their Enemies; and 
then thoſe Acts of Attainder, which had not been Aug 
verſed, might be put in Execution”: And befites, 

VI, in this laſt Parliament, had again tina the the 
Succelf jon of the Crown upon his own Iſſue; and 
(which might be judged a Matter of no ſmall Concern) 


the Failure of it, had ſettled it upon the (g) Duke ( Ibid. 


of Clarence and his Children. Now confidering the Tem- 
per of that () Duke, and the Mutabili . ce 2 
it might be wn) — to ſuffer that Act 155 
made in a pretenſed Parliament, unlawfully and by uſur 
Pour ſenale by that Rebel and Enemy to 2 2 
ward IV, Henry VI, late in Deed and not 2 Ci 
Fd, gland) to continue unrepealed. I make uſe of tha 
becauſe I think T may do it without any Prejudice 
to my Opinion; for though the Doctor ſeems perſuaded, 
that whatever Acts are repealed, muſt needs be of Force 
till they are fo; I cannot allow this to be always true ; 
of which 1 have juſt now given an Inſtance, in the 
Acts of Henny IV, which were declared Null and Void 
in the Firſt Parliament of Edward IV; and yet in that 


very 


(hb) He died 
that Tear. 
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very Statute they are ſaid to be repealed too. It is true, 
the Acts of Henry VI. are not declared void in this of Ed- 
ward IV, in expreſs Terms; which Omiſhon the Doctor 
thinks remarkable for his Purpoſe ; but the Words made 
uſe of are certainly of equal Importance; for they are 
ordained and eſtabliſhed to be void, which undoubtedly is 
equivalent to declaring them ſo. In a word, if the Laws 
made by Henry VI. before his Diſpoſſeſſion, were not 
held of ſufficient Force and Authority, as I have proved 
by ſome Inſtances ;_ it muſt be very ſtrange, if thoſe 
made by him upon his Recovery: of the Crown, ſhould 
be good and valid. Or, which is much the ſame thing, 
if Edward IV. could lawfully declare all the Acts of Par- 
liament of Henry VI. null and void, which were made 
by him the firſt Thirty Nine. Years of his Reign ; it 
would be ſtrange if any ſhould maintain, that his ſubſe- 
quent Laws were of better Authority. WY 

I $1 ALL now proceed farther in my Enquiries into 
the Truth of the Doctor's Poſition, That none ef the Acts 
of Parliament of the Three Henrys were confirm d by Ed- 
ward IV. The (i) Doctor confeſſes, that ſome Acts of 
Parliament relating to the Town of Shrewsbury, and to the 
Founding ſome Religious Houſes, were confirmed by Edw. IV; 
but then he ſays, th:s was probably through Caution, and at 
the Deſire of thoſe that were concerned in them : I readily a- 
gree with him in this Point; but the Queſtion is, whe- 
ther this Caution was not neceſſary; and whether the 
Validity of theſe Acts, for which this Confirmation was 
defired, might not have been controverted without it. 
Confirmations of this Nature do not uſe to be defired, or 


granted, but upon real, not imaginary Occaſions; and 
therefore if Conjectures were to be admitted in this Caſe, 


they ought rather to be in Favour of the former, than 
the latter; eſpecially conſidering the Intention of the Act, 
in which theſe Confirmations were made. The Preamble 
ſays, it was to prevent Ambiguities, Doubts, and Diverſities 
of Opinions about the Validity of Acts of Parliament; and 
therefore the Doctor muſt give me Leave to inferr, that 
this Confirmation was no unneceſſary thing. Beſides, al - 
lowing this Caution to have been needleſs, yet even this is 
an Argument againſt the Doctor's Hypotheſis; for if the 
Legiſlative Authority of Kings de Facto was an undeniable 
Part of the Conſtitution, which had been always univer- 

| fally 


Crown of England aſſerted, &c. 
fally acknowledged, and never diſputed ; how came 
Doubts to ariſe on a ſudden, in Peoples Heads, about 
the Validity of the Acts of the Three Henrys * What 
Reaſon was there, why any Subject ſhould put himſelf to 


the Charge and Trouble of ſoliciting an Act of Parlia- 


ment to ſecure a Title, that had never been called in 
Queſtion ? And this will be thought the more ſtrange, 
when it is obſerv'd, that tho' the Doctor calls theſe Acts 
which were confirm'd, Acts of a Private Nature; yet 
they were ſuch, as Multitudes of Perſons were concern- 
ed in: All the Inhabitants of the Town of Shrewsbury, 
and all thoſe that derived any Benefit from the KReli- 
ow Houſes founded by the Houſe of Lancafter, whoſe 

umber could not be ſmall and inconfiderable. Surely 
it would be very ſurprizing and unaccountable, to find 
People ſo much afraid, where no Fear was, if it had not 
been a prevailing Opinion in thoſe Times, that the Acts 
of Kings de Facto needed Confirmation; but ſuch an Opi- 
nion could never have obtain d ſo powerful an Influence, 
had the Conſtitution been ſuch, as the Doctor repreſents it. 
To all this let me add, that it was at the Defire, not on- 
ly of thoſe that were immediately concern d, that theſe 
Acts were confirm'd ; but alſo of the Houſe of Commons 


too; for all AFs of Parliament, in thoſe Days, were in 


their firſt Formations only Petitions of the Commens, who 
could not be ſuppoſed capable of making that any Part 
of them, which never had a Precedent to countenance 
it; and if the Doctor's Opinion be true, wanted even 
the leaft Appearance of Reaſon to juſtify and ſupport 


it. To conclude therefore, ſhould we allow it to be 


true, that theſe were the only Acts of the Three Henrys, 
that were confirm'd by Edward IV; yet this Confirmation 
is a Proof, that thoſe Acts were not thought of ſufficient 
Authority without it. And then I may ask the Doctor 
to give one ſingle Inſtance out of all our Records, of any Act of 
Parliament made by a Rightful King, that ever was confirm d 
for Want of ſufficient Authority. This Queſtion was put 
to the Doctor with great Aſſurance, as he is pleas d to ſay; 
but I am perſuaded, with as much Judgment: And it 


is worth while to obſerve, how the () Doctor anſwers () Defence, 
it. The Acts (ſays he) of the 12th of Charles II. were con- ® 7 


firm d in the 13th of Charles II; and this, he tells us, is an 
Inſtance for him, and a famous one. Well! if the Doctor 
wot © P p only 
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| only may ſpeak with Aſſurance, who can help it? But 1 
hope, without Breach of Modeſty, we may ask what 
he meant by this Anſwer ; and how it was torhis Pur- 
poſe. The Queſtion was, Whether Acts made in 4 
al Parliament by a Rightful King, were. ever con- 
firm d, by Reaſon of a Defe& of that King's Authority: 
The Doctor ſays, Ves; becauſe King Charlts II. confirm d 
the Acts made in the Convention; this is wonderful: For 
the Doctor knows very well, that thoſe Acts were not con- 
ferm d for want of Authority in King Charles II, when they 
were made; but for want of Authority in that Convention, 
or Parliament, upon the account of its not being called by 
the King's Writ. The Doctor is too well acquainted 
with our Conſtitution, to be ignorant, that there are cer- 
tain Eſſential Forms to be obferved in the Summaning, 
Electing, and Conſtituting Legal Parliaments, by the Omiſ- 
ſion of which their Proceedings will be queſtionable at 
(I) 39 Hen. leaſt, if not void; and this may undoubtedly (1) happen 
6. c 1. under Kings de Jure: But how is this applicable to the 
Caſe of Henry VI, whoſe Acts were confirm'd only upon 
the Account of a Defect in his Authority, and not u 
any Suſpicion of 3 245 the Aſſembing of his Par- 
liament? Well, but the or asks, how it came to 
paſs, that there were no more Acts of Parliament of the 
Three Henrys confirm'd, if they were not of ſufficient 
Force without it? I anſwer ; That it is very probable, 
that many more were confirm d, than thoſe the Doctor 
mentions ; but that ſome more were confirm'd, is certain 
and undeniable. | 
Firſt, I ſay, it is very probable, that many more were 
confirm d, than thoſe mentioned by the Doctor. For 
when Richard Duke of York laid Claim to the Crown, he 
granted and agreed, that all other Acts and Ordinances of 
Parliament ( 99 400 thoſe that concern d the Inheritance 
() Rot. of the Crown) () /hould be and ſufficient againſt all 
* other Perſons : This — — ma — = 
| veniencies of a Change. And Edward IV. was obliged 
by the Intereſt of his Government, and by this Precedent 
by his Father, the firſt Claimer, to approve of the Con- 
eeſſion. Beſides, the ſame Concern for the Publick Good 
and Welfare, which prevail'd with King Edward to con- 
firm the Fuilicial AFs, &c. of the Three Henrys, done out 
of Parliament, would neceſſarily oblige him to do as much 
ar 18 . for 
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for | many of their Acre of Parliament, which manifeſtly Eo: 
provided for the general Benefit and Advantage of his 
People. It is true, the Act which confirms the Judicial 

Proceedings, &c. of thoſe Princes, ſeems plainly to (n) ex- ( Str. 
cept their Ac of Parliament from that Confirmation ; but 4 Tae 
even that Exception overthrows the Doctor's Aſſertion; A made in 
far if it was a certain and unqueſtionable Truth, (as he Ze g. 
would make us believe) that thoſe Act, wanted no Con- _ — 
firmation ; it was impertinent to tell the World, it was « ay Po- 
not intended them: And it is not eaſy to conceive, ſuch 4% bv. 
an Inſtance can be produced of As of Parliament, the ther Time.) 
Authority of which was indiſputable, that were par- 5 
ticularly excepted out of an Act of Confirmation for no 
other Reaſon, but only becauſe they did not need any. 

It is very probable therefore, that King Edward took care 
to intimate his Pleaſure, that all thoſe AFs of his de Fa- 
do Predeceſſors, which were thought of publick Uſe and 
Service, ſhould ſtill be put in Execution, notwithftand- 
ing we do not meet with any expreſs Act of Parliament, 
by which they were purpoſely and formally confirm'd ; 
and the true Reaſon, why only thoſe particular Acts, 
which concern d the Foundation of Religious Houſes, and 
the Town of Shrewsbury, were mention d, ſeems to have 
been, rather to ſecure them from the AA of Reſumption, 
which had paſſed juſt before in this Seſſion of Parlia- 
ment, than to ſupply the Defe& of Authority in the 
Kings of the Houſe of Lancaſter : For by this AF of Re- 
ſumption, all Lands, Rights, and Powers, being reſtored to 
the Crown, which had been granted away by the Three 
Henrys; the very Sites of Religious Houſes founded by 
them were reſumable, without a particular Exception ; 
and upon the ſame Account the Town of Shrewsbury 
ftood in need of particular Favour, for the Preſervation 
of thoſe Privileges, which had been conferr'd upon it 
by the Bounty of thoſe Kings. | 

Bu r, . Secondly, It is certain ſome other As of Parlia- 
ment of thoſe Princes of the Houſe of Lancaſter, were con- 
firm'd by Edward IV, beſides thoſe mentioned by the Do- 
cor: As an (o) Aﬀ for the Cloathing, &c. of the Judges, () Rot Parl. 

p) and the Letters Patent of Henry VI. to Facquette of [M4 

-uzemburgh, Ducheſs of Bedford, granted in Parliament, are 
. alſo confirm d. All Commiſſions of Sewers, for which they- 
had the Authority of Acts of Parliament made by Hen- 
dex | CP 
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ry VI, are likewiſe declared (q) Good; which plainly 
ſhewed, that thoſe Ads were not held of ſufficient Force, 
to warrant the Proceedings of the Commiffioners. And 
Laſtly, ſeveral Acts of Parliament made by Henry VI. 
againſt the Breakers of Leagues, &c. with Foreign Princes, 
are (r) expreſly confirm'd; but at the ſame time it is de- 
clared, that the ſaid Confirmation ſhall not extend to the 
ſecond of Henry V, VI; which affords us another remark- 
able Inſtance of an Act of Parliament made by a King 
de Facto, which became void by the King de Fure's bare 
Refuſal to confirm it. I doubt not however, but it will 
be ſtill ask d, Why don't we find more Acts of Parlia- 


ment of the Three Henrys confirm'd, if it was neceſſary? 


How comes it to paſs, that ſo many of their Laws have 
been executed ever fince their Reigns, without any Ap- 
rance of a Ratification from their Lawful Succeffor ? 

f they did not receive their Authority from the Makers 


of them, from whence did they derive it? Now, if this 


Objection ſignifies any thing, it will prove as well, that 
Laws may be made without Biſhops, without a Houſe 
of Commons, without the Concurrence of the T hree E- 
ſtates, and even of the King himſelf ; for Inftances may 
be eafily given of Acts an! Ordinances, which have had the 
Force of Laws in England, which were defective upon 
one or other of thoſe Accounts. Thus Mr. Prynn (g) tells 
us, That ſeveral Acts are printed in the Statute Book, as Acts 
of Parliament, which had no Authority. And my Lord 
(t) Elleſmere has mention'd ſeveral Proclamations, which 
had the Force of Laws. It has likewiſe been (u) acknow- 
ledg'd, that many Conſtitutions, which were originally 
enacted by a Foreign Authority, (as ſome Papal and Legan- 
tine Conſtitutions) are binding 1n England, by Virtue of the 
Royal Sufferance, and the free Conſent of the People; yet 
ſurely it does not from thence follow, that the Pope had 
any Authority to impoſe them. But this will appear 
more evident by the following Obſervations. ' (z) A 
Learned Author has aſſured us, that ſome Ordinances of 


Y 1 Edw. * 4 (x) Præfat. D. Gale ad 1 Scriptores. 
8 14 Bw. Mo dictu, Simon Montfortius leges 


4.4. . 

G) -Prynn's Fefe bu Regiſter of Parl. aliquot rogavit; Henricus tertius 
Writs in the Beginning. AY mis uſus conſiliis non aſſenſit, inde bel- 
0) I. his Speech about the Poſt Nati. dum civile & proſerpriones, Er ramen, 

0 quis crederet ? Illis ipſis Montfortii ne- 

tarij placitis obſequium perſolvimus. 


Simon 


| Gai of England affertad, . 


Sion Moaefort bad zs much the Farce arcs of Law, fs if, they 
had been made by King Henry III. And tho it is an 
eſtabliſh'd.Truth, that the, Aden of the Commons i is ab- 
ſolutely neceflary in making Laus, and without it no- 
thing can deſerve the Neve of an Act of Parliament; 
yet my Lord Chief Juſtice (y) Coke aſſures us, That the 
5th of Richard II. concerning Hereſy, tho greteſted a 
gainſt by the Commons, was put 1n'txecutign, and con- 
tinued to be oblerved!as a Law, till it was! repealed by 
Edward VI. (z) and Queen Elizab#h. The ſame thing 
Ne by Mr. Fx, of the 2d of Henry. IV. c. 15 


my Lord Chief Juſtice (b) Cote copourrs with him in his 
Opinion of this Statute, and likewiſe of the ad of Heri- 
. c. 7. The Force of which Arg was felt by tlie 
till Henry VIII.s and Edward VI.s Reigns ; and 
afterwards in that of Queen Mary, till their f Repeal 
by Queen Elizabeth. 
1 M A Y. now ack the Doctor che Gave (Queſtion he 
ats to his Adverſaries, (Defence, p. 62,) what ſort of 
—4 theſe were. Will he ſay they were Statute Laws? 
That could not be, for they were not enacted in a Par- 
Way. Were they Common Laus? That was 
alſo impoſlible at the Time. when they were firſt put in 
execution. When he anſwers theſe Queſtions, his Ad- 
verſaries will be able to tell him, hat ſort e Laws thoſe 
of the Three Henrys were. : Guſtoins,he ſays, ¶ Liem, p.244) 
are ſometimes by Ads of . Parliament dunmd into Statute Lam, 
bat Statutes can never be turn d ins Gammon Lows or Cuſtum. 
But therein A neither ſpeaks Agcunately, nor according 
to Truth: For, Firſt; Tho! Statues are ſumetimes made 
in Affirmance of :Canmon Law; vet Common Law is not 
thereby turn d into Statuts; for then it would teaſe to be 
Cammen Law, Secandly, It is not true, that Statutes can 
never be turn'd inte Canem Her; for my Lord Chief 
Juſtice Hale s has given it under his Hand, That man) ef 
theſe things, that nom obtain as Common Law, had their Ori- 
ginal Pari Ae, or Conſtitaviens, made in M riting by 
the Ning, Lords, and Commis, tbe -Shoſe r are nm either 
12 AR 


27 775 e TH adn mae Hen. 


Hud. herab b.1 Pærliunen t: 
703 11 Oh fot phat pra. 


den | | not 


he Commons neyer gave their Conſent to it; and a 


N, Hereditary'Right of ub 
not extant, or Fenn, were mate before Taue of Nis. 


'ry, Ke. 
A SHALL only beg dene to mentivh * Hic 
more of this Nature, which alone might be ſufficient to 
ſhew, that the Validity of Laws 4025 not always depend | 
upon the Authority of the firft Makers of 5 or (that 
1 may- expreſs myſelf with the utmoſt Clearneſs) that 
the Commands of Perſons not lepally'qualified' to give 
them, may be obſerv d and obeyed, as equal 7 in Auori- 
ty to the moſt Sacred Laws of the King dom. 
ec Ww. (c) Kre Richerd II. being Becel ta yield to the 
— violence of the Times, iſſues out his Writs for a Parlia- 
: 15775 &c. ment to meet on the 3oth of Soptember, the 23d Year of 
Wie. Seck z. his Reign; on which Day he: refien'd up his Crown; 
5. P.449,459, and the Duke of Lancaſter — Poſſeſſion of it, by the 
Name of King Henry IV; and thereby that Parliament 
was actualſy Bed, the very firſt Day it met, as the 
(4) Pryon, Parliament Roll of Henry IV. declates (d) Henry IV. 
m_ being thus declared King, does upon that very Zoth of 
tember iſſue out his Writs, in his own Name, for a 
new Parliament, to be held at Weſtminſter on St. Faith 
the Virgin' s Feſtival; the 6th of October ther next follow- 
(e) Prynn, ing. (e) Now there "being only Six Days Space between the 
— T eſte of theſe Writs, and the Day of the Parliament, it was 
impoſſible to make any new Elections of Kni ghts, Citizens, and 
Burgeſſes, throughout Etigland, in fo hat 4 Spate ;' pon 
which Account, the Knights and Burgeſſes fent to the Purlia. 
ment funmen'd by King Richard, were continued, and forth. 
2 return d for this, as if they bad been newly elefed, by Hr. 
ue of this 'Nem King's Writ This is Mr. Pryin $ Ac- 
th of this Parliament, which I am perſuaded will be 
found true upon Examination; and if we confider far- 
ther, that King Richurd was: à Priſoner at the Time, 
when he ſign Fi bis Writs for a Parliament, at Cheſter ; 
perhaps there never was a Convention, which confi iſted 
of Members more illegally aſſembled.” 'For, Frſt, Be- 
ing not elected by their reſpective Counties and Bo- 


roughs, they could not poſſibly be qualified to repre- 
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ſent them. And, Secondly, King Richard" being mani- 
feſtly under a Force, when he iſſued out his Writs, 
by which they were firſt Ele#ed, their Proceedings 
could never have a juſt and legal Title to the Name 
| of * unleſs con confirm 1 | by that Prince, when re- 


ſtored 


Crown of Fiigtland afetted, &c. 171 | 


tored to his full and entice Liberty. Whit fall we ſay 
then to the Laus enacted by that Convention, by wich 
the Eleventh | of Richard II. was confirmed, and that of 
the Twenty firſt of his Reign repeal'd; and many other 
Als paſſed, which have hitherto been put in Execution, 
and are held of Force at this Day ? Had they ever been 
declared good by a ſubſequent Parliament' regularly 
aſſembled, this would be a ſufficient Vindication of 
their Authority ; but where is the Act to be found? It 
= true, in the next Parliament, (f) Henry IV. confirms all () hot buli 
ood Laws made by by bimſelf and bi Progenitors; but this len. 4 3 
mation could not be of Forge enough; to; authorize 
dom. Acre, which were not good Laws before their Confir- 
wakes for by the Rules of Common Law, the Confirmation 
off a void thing it alſo void: Upon which account (g) S 0 e 
derfig! tells us That it was made a Queſtion among the Pat 176%, 
Learned, — the Acts of the Convention (A. D. 1. 
1660.) were good; notwitliſtanding the Confirmation in 
the 14 Car. II. 1 confeſs indeed, i ſee no Ground for 
any Doubt: in this laſt Caſe; for 'the Act of Confirmation 
duly confider'd, clearly obviates all poſſible Queſtions, 
and particularly that: which- he ſtates, of which it is 
plain the Parliament was aware. For it is obſervable, 
Firſt, They are careful not to call it a Parliament, but 
only the Lords and Commons aſſembled; and the Ack, 
only Acts of the Lords and Commons, conſented to b 
the King. Secondly, They Jothire; 8 the Aſſembling ark 
Acting in that Manner, is not to 'be drawn into Ex- 
ample. Thirdly, They. not only /ratify and confirm, but 
ena and declare the Acts there mention'd to have the 
Force vf Laws, us if made in thut Parliament; 3 a 
imaginable Doubts and Queſtions were effectually 
a — 1 and the Authority of thoſe Acts of the 7 —. 
tion beyond Contradiction eftabliſhd and ſecur d. But 
nothing of this Nature was done by Henty IV. in _his 
ſubſequent Parliaments ; neither does any thing appear 
Record" ſufficient to determine any Controverſy, 
that ſhould ariſe concerning the Validity of the As of 
(bat is calfd) his Firſt Parliament. From all which In- 
ſtances it is abundantly manifeſt, that the Acts and Or- 
det vf Princes and Ailemblies, which had no Legiſlative 
 Capicity,' may be obſerved as 2 £06; though they never 
had any 2 and then it is alſo e 


1092 


et 


2 ſtice Coke, () that Kings that ſucceed by Hereditary Deſcent, 


_ ſirfficſent Force and Authority to oblige King Edw. IV; 


not take place in the- Cale of Edward IV „ but only the 


be Hereditury Right of the 


that the Doctor has not proved his Point; ſuppoſing it 


to be true, rhur the As of the Three Henrys mere always 
etecuted as god Laws; tho' never tonſirm d; for it will not 
from thence follow, that their Authority was good ad . 


unqueſtionable. 
Tus I have at ted bene thie Redoris, why 1 


cannot admit of the Legiſlative | Authority of the Thete 
Herrys ; and particularly ſuggeſted ſome Difficulties , 
Which will not ſuffer me to allow the Execution of their 
Acts of Parliament to be a good Argument for their 
original Validity. In a word, I have offer'd ſome 
in my Opinion, of Wei igt enough, to ſatisfy an 

judiced Neader, that the As of Parliament made 


) 
has Houſe of Lancaſter, were not in themſelves: of 


and this I imagine is all, that is needful for my Purpoſe. 
For it is a Doctrine laid down by my, Lord Chief Ju- 


tre bound! by the Aci of their Predeceſſors ; but then they | 
muſt be ſappoſed to be Lawful Predeceſſors ; becauſe no 
other Reaſon can poſſibly be aſſign d, wh this Rule did 


Defect of Title in the Princes of the Houle of Lancaſter. 
From whence we may obſerve this remarkable Diſtin- 
Cion between a King de Falfo, and a King de ure; viz. 
That the Acts of Kings de Jure do bid vir — 
but thoſe of Kings de Fadfo do not bind Kings de Fure ; 
— — overthrows effectually (if 1 may have Leave to 
k with Afﬀurance) all the Doctor's Reafonings from 
the Fallin, of the Three Henrys. When I 
ſay, thut > Pins IV. Was not bound by the Laws of the 
Kings li Fucto his Predeceſſors, I would not be ſuppoſed 
to mean, chat they: — dai dt his Acqui- 
fitibn of tlie Crown : For hen it would be hard ta con- 
ceive, how any of them could be capable of a Gonfirms- 
tion, according to the Maxim above · mention d, That ile 
Cab, F a void thing is itſelf void: And the Truth 
is, to be did, being the fame Thing as to have no Ex- 
iſterice 3 Jt cantiot'be pretended, that a  Corifirmation gives 
a Being to that, which had none before; but on 
Plies thoſe Defects of Strength and Authority, which-it 
intedl. If 1 thdy-therefore-preſume-to ſpea freely on 


Land which Iamby -- to be _ 
ent 


Crown of Buglaud.aſoricd, &c. 


ent in, Lv eee between the Aﬀs e Pdrlia- 
ent of, Three Kings of the 3 L- 
= ; :ſome Kew 1, would venture to ſay, wete 
only vad h/ King Edward IV, and the reſt actually 


875. n his Acceſſon-to the Conn. Firſt, I Am of Opi- 


hn, hit ſome (and thoſe the much gteater art) of 
the © Acts of the Three Hentyt, were only voidalle by 


Edward IV, and not actually vid at his Eni 
apr Thrane; ſuch 1 conceive were all thoſe Afr. bf 
an 


iament, which did not in the leaſt prejudice the Riglit 
and Intereſt of the King de Jure; * were alſo condu- 
cive to the general Good of the Subject, and the Peace 
and Happi ef of the Government: ¶ hat theſe were not 
F a the Beginning of King ; Equiant!'s Reign, 
am very, willing to allow; but ho 
entirely upon the Good-Will and Pleaſute of Edward 17 
es their Authority ſhould be fully eſtabliſh'd, 
utterly rejected: In order to which a 6 ): Declatatory 4 
was manifeſtly requiſite, for the Quiet of the 8 
and the more orderly Proceedings in the Courts of Ju- 
ſtice; without which they muſt have remain d in the 
11 precarious Condition, during his whole Reign: 
his Lam perſuaded is a rational Account of King Eu. 
ward's Conduct, with reſpect to the Laws of his Three 
Predeceflors ; for though they were good againſt the 
Subject, who had 5 given his Conſent to them; 
yet they could not bind the King againſt his Will — 
Approbation, which he might give, or refuſe at his owl 
proper Time; and therefore, as I have before obſetved, 
though he confirm'd ſome, and rejected others, yet we 
meet with an Inſtance of one, which ſeem d to retain 
ſome Authority, till the Fourteenth Lear of his Reign; 
which clearly proves, that all that while their Obligation 
was not fix d and determin d; as not being completely 
valid without a Confirmation, nor void without a Declara- 
tory AF. 80 that theſe Acts of Parliament of the Three 
Henrys, remaining ſtill upon Record, were executed by 
the Courts of -Juſtice, . and Officers of the Kingdom, 


without any Oppoſition or Interruption from the King; 
a of ths nota 2 of * 


K. e n Nabe Oviffien, Hy Lev 
2 11 G 9 conquer; the ants 
yet in all — 


of 6% 2 


R 1 | and 
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for a long while, obtained the Force of Laws by Royal 


> The Hereditary Right of the ' 
and therefore were of Force oily by his Permiſſion „ not 
by the Authority of the Kings of the Hodfe of Lanca- 
ſter. In a word, as it is (k) declared by Act of Parlia- 
ment, that though the Pope had no Authority of im- 
poſe his Decrees upon this Kingdom, yet many of them, 


Sufferance,- and the free Conſent of the Subjects; the ſame 
thing may be ſaid of the Laws of the Three Henrys: 


They were of no Authority by Virtue of any Legiſlative 


Capacity in the Makers of them; but being of Publick 
Ule and Service, by the Sufferance of Edward IV, and 
his Succeſſors, and the Approbation of the People, they 
have been conſtantly received and executed, as if they 
were made by Princes of an undoubted Title. And f 

a farther Proof, that this is no ſingular and unwarranta- 
ble Opinion, which I have here advanced, the following 
Inſtance will deſerve the Reader's Peruſal. King Hen- 


ty VIII. having great Occaſion for Money, which he was 


aſhamed to ask for in Parliament, (their late Bounty to 
him having more than anſwered all his juſt Expectations) 
appoints Commiſhonersto collect a (/) Bene volente through - 
out his Kingdom: Now this being directly contrary to 
an Act of Parliament, made by (mn) Richard III. that Sta- 
tute was ohjected by one of the City Lawyers, againſt 
any farther Proceedings in that Collection; but it was 
anſwer d immediately by the King's Counſel, (n) That 
Laws made by Uſurpers oblige not Legitimate Princes: That 
Richard III. war not only a Tyrant,” but a Marderer of his 
own Nephews, &c. That Henry VIII. being the True and 
Undoubted Heir of the 'Crown, could be tie1 thereby no far- 
ther, than it pleaſed himſelf ; it being abſurd to think, that a 
Statute invented by a factious Aſſembly, and approved no other- 
wiſe, than by a Criminal in the higheſt Degree, ſhould bind 
an Abſolute and Lawful Monarch; wherefore if they had no 
better Evaſion, it was not fit to maintain this, Such was 
the Opinion in that Reign of the Laws of Kings de 
5 1 Heben Life of Hen. 8. An- |: — 838 f 
no 1525. Se «/ Sir Robert Cotton? Oath of the Pofſeſſors. No - 
RC ET IS 
where we meer with rhe falls + dex : Lon ava py at . 


In the Time of Hen. 8. Anno 14. () 1 Rich. 3. 2. 
Reign, he eracteth by way of Loan, () Lord Her ibid. - By 
Facto; 


Ten Found in the Hundred of all Goods, 


| ow Wy Ee TENSE) 4 164 « M6 | 
Fafte ; and the Conſequence: of it was, that, the King 


proceeded. in collecting the Benevolence, without any Re- 


gard to Richard III. s Statute. This Piece of Hiſtory 1 
am perſuaded is very pertinent to my Purpoſe, and a. 
clear Proof, that I have very good Authority for my 


Opinion, that the Laws of 87 de Facto do not bind 


Kings de Jure, and are only of Force by their Permiſſan 


and Sufferance ; and thus] leave it to the Doctor's Confi- | 
deration. To conclude. therefore, the Diſtinction be- 


tween a King de Fac io, and a King de Jure, is hereby ſuf- 
ficiently evident, that the latter can declare the other's 
Acts null and void, at his Pleaſure; but the former has 
no manner of Authority over the Ads of a King de Jure. 
And this is agreeable to the unanimous Opinion of all 
the Judges, which they deliver'd in a Queſtion about 
the Grants of King Edward IV, (o) in which they affirm, 
that they are all good without any Confirmation, which cannot 
be ſaid reciprocally of the Acts of Kings de Fact. 
"= ur, Secondly, Though many of the Acts of Parlia- 
ment of the Three Henrys, may very reaſonably be al- 
low'd to be only zoidable by the King de Jure; yet there 
were ſome of a different Nature, which were undoubt-. 
edly void upon King Edward's Acceſſion to the Crown 
and ſuch were all thofe, which were made againſt the 
Title, Perſon, and Intereſt of that King, and bis Family. The 
Doctor allows it to be true, that the bare len of 
the Crown voids all Attainders ; and certainly the Reaſon 
is the ſame for the Nullity of all other Acts againſt the 
Right and Dignity of the True Heir, when he has gain- 
ed his Inheritance ; and therefore I ſhall preſume to ſay 


. 


that thoſe As of the Houſe of Lancaſter, which limited 
the Succeſſion of the Crown to their own Family, would 


have been of no Validity, though Edward IV. had never 


annulled them by the Authority of Parliament. If it 
ſhould be asked, why then they were declared void, if 
they were void without ſuch a Declaration; I anſwer, : 
flary, for the 
greater Security of themſelves and Adherents, left ano- 


That Princes have always thought this nece 


G Year-Books, 1 Rick. 3-3- Te juſmodi, ou Annuits à terme de 


Nota. Tenuz per touts: Jes Ju- vie, le grant eſt bon aſcun confir- 
ſtices, que touts les Grants fait per Ed- mation; autre eſt des Offices Judic” , 


ward le 4. 2 aſcun homme d'aſcun Office, car ceux ſont voydes, &c. 
nient Judic” , comme Parkerſhip & bu- | 


ther 


186 


ther Revolution ſhould put their Er zin in Poſ- 
ſeſſion of the Throne; aüd then made by 


dgment againſt them, to their" 


y a . oy . 


Aion. 


. Eier and Defetts of Flood, 2 (p) Prince took Care to have 
IH t, that all Records, where there was 


ſome Time after his Reſtauration, treat the whole Parlia- 

ment of Henry VI. But from theſe Inſtances it cannot 

fairly be inferred, that thoſe Princes thought theſe A4. 

had Authority, without ſuch an Apnullation ; for we 

find, that ſometimes the A&s of the moſt impudent Re- 

bels, and vileſt Uſurpers, have had the Honour of being 
declared void in Parliament, though no body doubted of 

their being ſo without ſuch a Declaration. Thus the 

AZs of John Cade, a moft abominable Tyran, horrible, adi 

ous, and errant fals Traytour, and all Enditement, and all 

| things depending thereof, bad and made under the Power of 
@ 31H. 6. bis Tyranny and Rebellion, are (q) declared of no Record, nor 
pO Effet | but void in Law. And all (7) Attainders by Oliver 
-— and the ſucceeding uſurped Powers, and (4) all Orders, Ordi- 
1. * .  nances of botb es, or either Houſe of Parliament, for im- 
poſeng Oaths, Covenants, or Engagements, levying of Taxes, &c. 
are Retared void; though in the ſame AF it is ſaid, They 
were all null and void in their firſt Creation, and Making. 
'T rave now examined every thing, which appear d 


to me confiderable in the Doctor's Plea for the Legiſlative 


Power of the Three Henrys; and if I. do not judge too 
indulgently of my. Performance, haye ſhew'd it to be 
| delete in the ſeveral Points, which wem moſt ice 
on. At the ſame Time I imagine, I have made it evi- 
dent, that the Example of Edward IV. is a clear Proof of 
the true Authority of Kings de Jure, in Qppoſition to 

the pretended Authacir "of Kings de Ei maine; 


% + 


In 


Cn fc England aſſerted; &c. 


In ae hen place the Doctor urges the Laws of Ri- 


chard IIb as a good Argument for his Legiſlative Capaci- 
ty; and ſeveral Pages are ſpent, to convince us, 
his Acksof Parliament have been conſtantly executed, a8 
equal t — of _ e Authority; ex- 
et by Henry VII; or that 


bett; which he certainly would have done, if the 


tion would have borne it, fince ſome of the Ar of Richard HH. | 


of that. odious_ anil_deteftable Nature, atid bis Ferſen ſo 


| Ale, i 
par 11 


bey cal} e fr af or Want 
A them. To this Kira does _ 


ory gue : l ors readily agree with him; 1 


allow N Fact, chat Howy VII did not de- 
clare any Law of Richard III. void; and I am entirely of 
his Opinion, that | the Conſtitution would not bear it; nay I 
ach willing to grant, that this was a good Proof of the 

i/lative Authority of Richard III, with reſpe& to Han- 

II; and fully demonſtrated, chat the Laus of the 
fanber did bind the latter. Bur then I muft beg Leave to 
diſſent from the Doctor, when he inferrs froth it in ge- 
neral, that the Laus of Kings de Faffo are, in their own 


Nature, and without any Exception, good and valid. 


For, had 'Henyy VIE as true an Hereditary Right, as he 


pretended, we ſhould have met with a much different 


Account of his Proceedings on Record, from what We 
now find; but being himſelf in Reality no other than 


a King de Fact, it was impoſfible for him to act other- 


Ks. ant he did. How could he declare the A of 
his Fredeceſſor vid, upon the Account of his being an 
Uſurper, 
Could his Laws be eſteemed of greater Authority than 
Richard III s? And what a happy Diſcovery' would ic 
have been to his Subjects, to acquaint them, that hat - 
ever Laus he impoſed them, they could not oblige 
his Sucteſſor; and uently would have but a gi 
cirious/Exiftence after his Demiſe ? So that Richard 


e e regard to Hemy VII, was a King de Gow 


as every King de Facto is to his Succeſſor,” who has no 
better Title; for whatever Laws are made by the one, 
will bind the other: And this und — 


Real, "why: Erg VIL. repealed tha Laws of . 
c 


that all 


were 
juſtly abhorretd, that it was doing him to0 much Hondur to fr. 


when he knew, he was no better himſelf? 


* - 
> 
. 
1 F 


pig ih (t) le) 41420 not pretend to declare any of them uh View, 
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cgtbard III. which he had a mind to get ridlof; it being other- 
vwiſe impoſſible to deſtroy their Authority. And nothing 
can be a more remarkable Proof for this Puipoſe, than 
an Inſtance, which, the Dottor fancied, did very much 
favour his Hypotheſis; and that is in the Caſe of thoſe, 
who had been attainted by Richard III; who were not 
permitted to ſit in Parliament, till their Attainders were 
reverſed by a particular Ad for that purpoſe; but had 
Henry VII. been King de Jure, he would not have been 
obliged to thoſe Formalities; for it may be remembred, 
what | before obſerved, that Edward IV. did not reverſe 
| thoſe As of Attainder made by Henry V.L againſt his Ad- 
Eduard herents, till above ſeven (u) Years after his Reſtauration; 
— in which Space of Time he had held ſeveral Parliaments, 
= kg wherein thoſe Lords and Gentlemen muſt have fat, before 
roy vat the Reverſal of their Attainders unleſs the Doctor can 
—— jo. imagine, ſo great a Number of Perſons, remarkable as 
Arainders well for their Quality and Fortunes, as for their Fidelity: 
"114.79; to their Prince, were all that while incapacitated to fit. 
in Parliament. Thus it is evident, that the Ads of Ri- 
chard III. were only. valid againſt Henry VII, who ha-: 
ving no better Title than Richard; could not pretend to 
declare them ⁊id, without bringing all his on Act, in- 
to queſtion. If it ſhould be now asked, how thoſe of 
Henry VII. continued in Force, conſidering that he was 
ſucceeded by a Prince, that had an undoubted Right, not 
a bare King de Facto; the Anſwer is obvious; for this 
King of an undoubted Right was Henry VIII- his Son, 
who had too much Reſpe& and Honour for his Father, 
to ſet a publick Mark on him as an Uſurper, by annull- 
ing his AFs ; and for this Reaſon it is, that the AFs of 
Richard III, as well as thoſe of Henry VII, have always 
continued in Force; becauſe Henry VIII, who had Au- 
thority enough to vacate: them, and did vacate the Ar 
againſt Loans, yet thought fit to permit them to be exe- 
cuted during his Reign; eſpecially conſidering; there was 
nothing in them to the real Prejudice of the Cron; but 
on the contrary, they were generally of great Uſe aud 
Service in promoting the Intereſt of his Goverument; 
and having been thus put in Execution through Henry 
VHI.'s Reign, none of his Succeſſors would: afterwards 
give themſelves the Trouble of calling their Authority in 
queſtion. This I take to be a reaſonable and true Ae- 
N 1 count 


Crdum of England IOW We 


count bf the pteſegt Validity of thoſe Ar; and h othet 
believe, can pofſib be given, which is confifteht — 


te Power exefciſe by Eiiwerd I IV, and Hrn) VIII, 


which belongs as well to every Kin g de June, as it did 


to them. 
Wu EN I call Hay VII King 1 ad, THicrein ra- 


ther comply with the Humour ia [oclinatidrs of that 
Prince, than my own real Sentiments: For (+) from 
the Time of his Marriage with the 47 of the Houſe 
of Not, he undoubtedly became King de and even 
before that Time, from the very Entrance Jo his Reign; 


he may be look d upon as barks a # (ret Right + 


the Allegiance of the People of England, as he had 
liged himſelf by an early Promiſe to marry that Printeſs 
ay the whole Nation was perſuaded he would not fail 
to perform it. For (y) before he invaded King Richard, 
ke had paſſed. his Word, that he would make. Har Prin: 
ceſs his Wife; which gave the greateſt Encouragement to 
the Nobility, who confidered the true Intereft of their 
Country, when they aſſiſted him in that great Enter 
prize: And in his firſt Parliament, the Commons did not 
forget to Addreſs him to the ſame Purpoſe; and (z) the 
Lords Spiritual and Temporal, riſing from thew Seats, an! 
ſtaniling before the King, as be 6h, upon his Royal Throne,” 
with their Heats bowed, in a low Voice humbly Requeſted him, 
to mate the Lady Elizabeth his Queen.  To'whom he 
(a) anſwer'd, 200 bis own Mouth, That he was content to 
proceed according” to their Deſires an] Requeſts. Jo that the. 
People of England, from the' firſt Commencement of his 
Reign, had reaſon. to eonſider him as the Hausband bf the 
Right Heir to the Crown; and upon that Account mo: 
Obedience and Fidelity: te Him will admit of a falt 
cuſe and Juſtification. But Henry VII. eſteem d ĩt a * 
mituition to him, to oe His TI ie to his Lays ; and there- 
fore; as if he was afraid of nothing ſo much, as being 
thous ht a Taiful Printe, he choſe to found his Claim ol 
his own Herecitac) Right, his Victory, and the Pope's 
Confirmation ;which were utterly. incapable of affording : 
him any real, Support ' and Defence. His Hereditary. 


Arb Pakkes ting of thee * rig Mo ARR "Edie! il. a 
. — hop gh ring are be- bo ** e 2» 25 


flowed on Henry VII. Ade, Solum Jas - * gh Lord Bacon: Life of Hen. VII. P 


Divinum omiſit, cyjus etſi Ipſe expers pL 
fuir, tamen ills celiths nuptiæ ca- (=) Rot. Parl. 1 Hen. 7: 
rere non potuerunt. Antiq. Britan. in (4) Not. Parl. ibid. 


9 A | Tit le 


_ 


a 
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775 hn lee: been. much talked of, and often taken 
fer ER even by (Y) Petlons of f 
Rites hg ede k may he worth while, to give that 


xaminatio 

T bas dern been 85 gene! Henry 22 — a T 10 to 
the Crown, as bei from aunt, Duke 
We Mt - e be true, . e 

. Io le 0 aſter were condemned as fa 
groundleſs in the finſt ee of Edward IV; yet 
Is urged, ed, that () Henry VII. having repealed that AR 
of E IV, by which Henry VI. his Queen and Son 
were attainted 5 diſabled ; a the Judgments made a- 


; 15 that Family were conſequently annulled, and their 


be te But theſe Aſſertions will ſoon appear 
es. 
It is pre pretended, that Henry VII had an Heredi- 
905 itle, as being deſcended from John of Gaunt; and 
vet ruth is, we find it in the (d) Record of Parliament, 
that the King [ viz. Henry VII.] told the Commons with bis 
zn. Mouth, that his Coming to the Crown, was as well by a 
7 LE, Inheritance, as by the True, { Sax 
and in one of the (e) printed Statutes it is 


ing into England was for the recovering and 
ning his Juſt Title and Ri ht to this his. Realm bag. 
land. So. that it {ems his Right and Title commenced 
antecedently, to by Poſſeſſion of the Crown, and before 
1170 the Laws uf Edmard IV. which had ſet aſide . 


tle. « the Houſe of Lancaſter, were repealed. But | 
THE f. e Beaufart. Family, from whence only he deri- 
ved hy nt by his Mother, were the; legitinate, Iſſue: 


of 71 of Gaunt, and Ratborine Swinford, being hom be- 
fore Marriage, and nequertl, by. the Laws of Enge 
Ken e b of of claiming any Rights by Inheritance. 
They, were indeed afterwards Jegitimated by, (F) Act of 
Pali ent; and rendred capable qt every thing, but the 
Surceſſen to "the Huy i i Which, they were e. 


(b Lod Bacon, himſelf ha, (0 Rot. Parl. 1 Hen, 7: | 
2245 . 5 Rot. r nn 
92 17 5 B.) de Communibut an fo e te 
quens, oſtendit ſuum 
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by expreſs Words in that Statute, as my Lord Chief Ju- 
ſtice (g) Cole obſerves; and therefore it is impoſhble to 77 hee Lord 
conceive, how Henry VII. could, with any Colour of = Juice 
Juſtice, lay Claim to the Crown of England by. De- Inn. 
cent. f e er On: Parliament ; 
ſj Bo r, Secondly, It is pretended, that all thoſe Acts of 24 the . 
Edward IV. which deſtroyed the Title of the Houſe of Appendix, 
Lancaſter, were repealed in the firſt. Year of Henry VII. N. 4. 
Thus Sir George Treby (b) ſays; That in the Firſt of Hen- (b) D a | 
ry VII, there is an Act made, that ſets aſide all the Acts and — 2 
Attainders made againſt his Line, and co ſeguentiy repealed the Abdica- 


1 Edward IV, which repealed 1 Henry IV. And ſo far 25% 


(i) Dr. Higden agrees with him, as to affirm; That Ed- (is, 
ward IV.'s Attainders of Henry VI. were revers'd and an- 36. 
null d, and Henry VI. s Title reſtored by Act of Parliament, 
in the firſt Parliament of Henry VII: And again, (&) Hen- (4) Vie; 
ry VII. in the firſt Tear of his Reign, paſs'd an Act of Parlia- * * 
ment, wherein it is enacted, That all Acts of Attainder or. Diſs 
ablements againſt the late King Henry VI. be void; annull'd, 
and repealed, &c. So that the Force: of all the former Decla- 
rations and Acts of Parliament againſt Henry VI. is taken 
off by this laſt: Act of Parliament, which reſtores his Title: 
Now the Truth of this Matter will beſt appear by a 
Sight of the Act itſelf, which I ſhall-here ſet down out 
of the Record. 1 Hen. 7. The Ning our Sovereign Lord 
remembring, how againſt Righteouſneſs, Honour, Nature, and 
25 pris 5% 3 and Fargo Act was . 

ainſt the moſt famous Prince of Bleſſed Memory, King Hen. 
5 VI, his Uncle, in — in the n Ed- 
ward iv. late King of England; Whereby hir ſaid Uncle, 
contrary to due Allegiance, and all due Order, was attainted of 
High Treaſon. Wherefore our Sovereign Lord, &c. ordained, 
that the ſaid Act, and all Act of Attainder, Forfeiture, and 
Diſablement, made or bud in the ſame Parliament, he Void; 
Annull d, and Repealed, and of no Force, or Effect. From 
whence it is evident, that by this Repeal only thoſe par- 
ticular Acts, or rather Clauſes of Acts, were abrogated, 
whereby the Heirs of (1) Henry Earl of Derby were decla- () Rot. Par, 
rechevermore unabled, and unworthy to have, joy, occupy, bold, _ 
or inherit any Eſtate, Dignite, Pre-eminence, Enberitements, or 
Poſſeſſtons within the Realm of England, c. All the other 


Judgments of Parliament, for the Title of Edward IV, 
2 * and 


162 
and againſt that of the Hoyle" of Lan 


a 
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a aſter; ſtill rema in- 
ing unrepealed, and in full Force. The utmoſt there- 
fore, that can be collected from this Statute of Henry VII. 
is no more than this; That thoſe Incapacities, which - 


| aroſe from Corruption of Blood, and Forfeiture, were 


now removed from Henry VI. and his Heirs: But 


that was not ſufficient to reftore his Title to the 


Crown; the (m) Act of Parliament, on which it de- 


pended, having been annulfd by Edward IV, and never 


again revived. And indeed there was no imaginable 


Reaſon, why Henry VII. ſhould attempt to reſtore the 


Title of the Houſe of Lancaſter; fince it could not poſſibly 


+ help him to any Pretence of Right, as I have already 


oved; and would be prejudicial to the Claim of the 
iſe of Terk, the firmeſt Support of his Throne, upon 


Which only he could rely. 


Bor though Henry VII. were no more than a King de 
Facto before his Marriage, I am willing to conſider him 
under a much different Character afterwards, when he 
became the Husband of the undoubted Heir to the 
Crown. In which Caſe, though the Queen alone was 
Legally entitled to the Executive Power; yet the moſt 
ſcrupulous Subject had no Reaſon to think her in jur d, 
when it was exerciſed. by her Husband; on whom, it 
might very juſtly be preſumed, ſhe had freely devolv'd all 
her Right, and Authority. In this reſpect therefore the 
Title of Henry VU. could not well be diſputed ;: fince in 
Judging- of the Rights of Princes, nothing more is ne- 
ceflary, than to be aſſur d, that Allegiance may be paid 
to them, without doing any Wrong to a third Perſon; 


by which Rule the Authority of Henry VII. became un- 


he might very honeſtly be acknowledged as King de Jure 
So that from the Time of his Marriage, we are to Io 


1 


queſtionable; and without the leaſt Doubt or «Jo 
k 


(») The, Entail of the C wade by Royal, Power, Eſtate, Dignite, Pre- 
Henry 17 Hen. 4. 2.) on his Tue, was . eminence, Governance, Exerciſe, Polleſ- 
declered ll and void by Edward 4. (Rot. — Lardſhips abovefaid be void, 
Parl. 1 Edw. 4.) in 10 frog re; and be taken, holden, and reputed void, 
Be it ordained, declared, and eftabliſh'l, and for nought, adnulfed, repealed, re- 
that all Statutes, Acts, and Ordinances voked, and bf. no Force, Value, * 
heretofore, made, in and for the Hurt, fect. Which A. of Annullation made by 
Deſtruction, and Avoiding of the Right ward 4, war mever repealed. by Her- 
and Tits of King Kieberd', or of his 11 77. 
Hein, to ask, claim, or have the Crown eh, n 


'FIC 5 g 
8 9 
upon 


au of. England aſſerted, &e. 


him as perfectly endued with a Legiſlative Capaci- 
. ſecures all his cent Last from the Ob- 


Wien, to which thoſe male in the Beginning of his 
Reign were 2 17 
N o M theſe ue and "IE on the N. 
tle of Henry VII, I proceed to the Conſideration of that 
n) Statute of his, which has been often cited, as the 
ureſt Support af the 1 of Kings de ao; — 
n pot he ſafeſt Retreat, when all ath 
ments fail: But it the (o) Autborit boringof Kings de Facts 
been always acknowledged ; end the eplance, which 25 
Statute 1 10455 to he due to them, w 11 in this Realm; 
and bot the one and; the ale igel by the Common and 
Statute Lam of the Kingdom, in 12 1 —— of Hereditary 
Kings + could not Henry VII. be contented with the 
Pronifan n already made 2 the Protection of his Adhe- 


rents? What 008 was there for a new Law to eſta- 


bliſh a Privilege, which had been long a known 12 of 
the Conſtitution, and the Birth. right of ev Engliſh Sub- 
4? And it is apt to increaſe one's Wende to ſee 
. \ Bacan's Authority ( 0 alledged, to Thaw the 5 
&, and. Magnanimity of this Statute ; for where 
e Wiſdom, o do a. Thing that was unneceſſary ? 
25 to give; what. no-body. had. Reaſon to de- 
man J. Or the © Hogue todefend tha, wha male 
in no manner of Danger? But it may be, theſe are nice 
and aan iis, and- Wannig a. 1 119 to a 


=p uiry. intg the true nin this, 
and that certainly —. beſt aue fromthe 9 = 


dition and Circumſtances of the La TIS 5 500 5 t 
for which this Statute was intended. e.conh 
Condition: and ircumſtances of Henry: V1 1 

king of this Statute, it is plain, as I, have already ſhew- 
ed, "he: was 3 King de Jure, as well as de Fafa; and the 


2 Daker to 4 MY ae 15 yery willing, it ſhould 


" WW; N 


0 11. Hen. 7. 1. i = \ ich: the Polidnat went is | 
00 Di. Higden' Vun WIE Fr, as it is obſerved\'in the Inſti 
Jays, This A. lein under a great Fre- many Records of 77 om — 
jullicr, ax if it introduced 4 new Authori- anderſtood, wnle — jou. t 2 
and 4 ne de, mot known Ur- Hiſtory of the Timer, See 1 

fore in 0ur Conſtitution, 4 p- 64.  - dition of Chancery [LO th 
Defente, 125. — the Reports of Cafes in 

E rey Rad for he Under lands 2 AW e 

4 Statutes, 10 lnom what F the At.. 3 iew, p-65, 66, Düben b 1 123. 
and” Grieviaxcet in the Kingdom, ;/ . 


be 
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L, at the Fd 
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be admitted, that he was ſo. And indeed, whoevet 
impartially examines the Circutnſtances of thoſe Times, 
will eafily be ſatisfied, that it was impoſſible for Hen- 
ry. VII. to be invaded, or diſpoſſeſſed of the Throne by 
any Perſon, that had ſo good a Right as himſelf; ſo that 


he had no body to fear, but an unjuſt Pretender; and 


was only in Danger from thoſe, that had no Legal 
Claim to the Crown : He had no Reaſon therefore to be 
particularly concern d for the Safety of his Friends, as a 
Ring de Facto; for he knew, he was de Jure too, with 
reſpe& to any one, that ſhould oppoſe him; and ſure- 


| Iy (how equitable ſoever fuch an Act might be in ſome 


reſpects) he could never be moved to it from a juſt, and 
wile Calculation of any real Advantage, that would ac- 
crue to him from it; but had Reaſon rather to apprehend 
the contrary : For, cenfidering the Poſture of Affairs at 


that Time, that he was daily threatned with a powerful 


Invaſion, which for ought he knew might ſucceed ; he 
might eafily foreſee, that his Enemies then would teap 
the greateſt Benefit from this Act: For had Henry VII. loſt 
a Battle, and been driven from his Throne, the People 


Senſe now put upon it, to have defended the | 
againft him; and could never have been puniſhed for ſo 
doing. Whatever therefore might have been the real 
Defign of this Law, it could not certainly be the prima- 
ry and chief Intention of it, to ſupport the Thrones of 
ambitious Intruders, by what Means foever they ſuc- 
ceeded in their bold and daring Enterprizes: Such à 
Law as this, was ſo apparently dangerous to. Henry VII, 
that it cannot well be '1magined to have been ever in his 


would have been bound, by Virtue of 8 
"ew 


Thoughts. And there is this farther Prejudice againſt 


the Doctor's Opinion, that this Statute (if intended 
wholly for the Advantage of Kings de Faffo) would have 
occaſion d the fevereſt Cenſure imaginable upon Hen- 


Onur ry VII.'s Reign; for if (g) it was againſt all Law, . Reaſon 
7 = 1. and good Conſcience, that Subjects ray into Wars with Kings 


de Facto, ſhould loſe or forfeit for doing this their 
Allegiance; the Doctor will find it a — ent: More, | 
to diſcover, upon what Principles of Juſtice ſo many Per- 
ſons were attainted, for no other Reaſon, but for being 
in the Service of Richard III. The Doctor may eaſily ſa- 
54 k tisfy 


Crows of England afſerted. &c. 

tisfy Himſelf in this Matter from the (t) Rolls of Patlia» 
ment, where he will find (a) many Perſons of Note at- 
tainted, purely for following the Fortune of that King, 
and aſſiſting him in the Battle of Boſwor:h-Field j and it 
deſerves the Doctor's particular Reflexion, that at the 
very Time, when this Juſt and Merciful Act (for fo 1 
find it is eſteem d) was paſſed, ſeveral of thoſe 'Gentle- 
men continued ſtil} under Attainder, as appears from'the 
Records of the 11th and 12th Years of Henry VII. It 
muſt be confeſſed, the Doctor has been pleas d to take 
Notice of this Objection; but then he has given it ſuch 
an Anſwer, as I have too much Reſpect for him, to call 
by its proper Name. I is objected (ſays he) that theſe 


Princes ſometimes attainted ſome of the Leaders of the Oppoſite 


Party for adhering to their Rivals. But when they did this, 
their conſtant Way of Proceeding againſt ſuch Perſons, was by 
Attainders in Parliament ex poſt Facto, and not hy IndifF- 
ments in the ordinary Courſe of Proceedings; which eme, I 
think, at the ſame time, that to ſerve the King in Poſſeſſion was 
not a Fault, nor could be puniſhed as ſuch by the Laws that 


were then in Force. Now, if I might do it without Imper- 


tinence, I would ask the Doctor the Meaning of Attain- 
ders in Parliament ex poſt Facto; for ſurely none were 
heard of ante Factum. Laus indeed have been ſome- 
times made ex poſt Facto, whereby Actions have been ſub- 
jected to Puniſhment, which were not Criminal when 
they were committed: But the Doctor knows very well, 
this is not the preſent Caſe; for it cannot be affirmed, 
that any new Laws were made in Edward IV.'s and Hen- 
ry VIL.'s Reigns, which made People Traytors, ' who! 


might not have been condemn'd as ſuch, by Laws before 


in Being. That many were judg'd guilty of Treaſon, 
and attainted upon that Account in their Parliaments, is 
very certain ; but we are to preſume, thoſe Proceedings: 
were founded upon a Law already made: For my 
Lord Chief Juſtice (z) Coke tells us, That by Order of Law 


(t) The Names of thoſe attainted at that kington, Robert Middleton, James Har- 
Time. were, theſe that follwy John Duke rington Kut. Walter Hopton, William 
of Norfolk, Thoma Earl of Surrey, ' Catezby, Roger Wake, William Sap- 

Francis Walter Devereux, Lord cott urg Stafford, William Clerk 

Ferrers, lohn Lord Touche, Robert of Wenloc g — St. Germain, Ri- 
Flarrington, Richard Charleron, Ri- chard Watkins, with ſeveral others, 
chard Radcliffe, WilliamBerkly of We- (a) View, p. 4 | | | 
ly, Robert tackenbary, Thomas Pil- (x) Inſt. 4. ch. 1. p. 39. | 
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a Man cannot be attainted of High-Tredſon, 'unleſs the Of- 
fence be in Low High-Treaſon ; and therefore he ought 4, 
be attainted by general Words of High-Treaſon, by Authority 
of Parliament. He owns indeed, that this had ſometimes 
been done; but then he does not pretend to give any o- 
ther Inſtances of it, beſides the Caſe of Elizabeth Barton, 
and Lord Cromwell, in Henry VIII.'s Time. So that it 
were to be wiſh'd, the Doctor had been leſs forward in af- 
firming, that the Atteinders in Parliament were occaſion d, 
for Want of Law to puniſh Perſons out of Parliament; 
for their Attainders ſuppos d them to be Criminal, but 
did not make them ſo ; and therefore they might have 
been tryed, and condemn'd in the Ordinary Courts of Ju- 
ſtice, had it been thought neceſſary. The Truth is, it 
is a vain Imagination of the Doctor's, that the Reaſon of 
Attainders in Parliament was, becauſe ſuch Perſons could 
not be proceeded. againſt by Indictments; the contrary 
being eaſily demonſtrated by Multitudes of Inſtances, 
which would abundantly ſhew, that the true Cauſe of 
giving Judgment in theſe Caſes in Parliament, was ra- 


ther for the fake of Expedition, upon the Account of the 


Number of Criminals, and to prevent unneceſſary De- 
lays, eſpecially when the Facts, which were the Rea- 
ſons of thoſe Attainders, were Notorious; and therefore 
there was no occaſion for thoſe tedious Methods of Proof, 
which are uſed in the inferiour Courts of Juſtice. 

Bur I return now to Henry VII.s Statute, which 
could not be intended purely for the Benefit of Kings 
de Facto, for the Reaſons I have now given; but that 
the Safety and Intereſt of that Prince's Friends and Adhe- 


rents were confulted by it, can never be doubted ; for by 


Virtue of it, they had been effectually protected, tho 
Henry VII. had loft his Throne. And this I think will 
appear from the following - Conſiderations, which will 
much contribute to the deciding our preſent Controver- 

ſy. Firſt, That all Laws made by Kings de Jure bind 
their Succeſſors. Secondly, That Henry VII. was King 
de Jure at the Time of making this Law; and could not 


be diſpoſſeſs d of his Throne, but by a Perſon, who had 


leſs Right to it than himſelf : And Thirdly, That when 
this Act was paſſed, Henry VII. was daily threatned with 
an Invaſion from Perkin Warbeck ; the Iſſue of which, in 
regard to the Hatred, which was ſtill borne him by the 

: | Friends 


Crown of England aſſerted, &c. 
Friends to the Houſe of Terk, could not but be doubt» 
ful and uncertain, , Theſe things conſider d, it will cer- 
tainly be allowed, there was great occaſion for. ſuch a 
Law, as would effectually ſecure his Adherents from the 
Danger of incurring a Forfeiture of their Lives, Eſtates, 
and [ tberties, which, without ſuch 9 could not 
poſſibly be ſafe. For, as Henry VII. had attainted thoſe 
that fought for Richard III; ſo Perkin, if he had ſucceed- 
ed, might have uſed thoſe, "that were in Arms for Hen- 
7 VII, in the ſame manner; unleſs diſabled by ſome 
Legal Reftraint, ſach as this Statute was ; which provides 

9 Ul. for the Security of all thoſe, that attended Hen- 
IL in his Wars. Tat a word, as without ſuch a Law 


1 Party of Henry VII. would have been in great Dan 


ger, bad their An been defeated ; ſo by Virwe of it, 


they muſt have been entirely ſafe : Becauſe as How 
ry VII. and his Parliament would not preſume to ſli 


the Authority of the Laws of Richard III, but eſteem 4 


them all good and obligatory; upon the ſame Princi- 
ples, whoever had forced Henry VII. from his Throne, 
and taken Poſſeſſion of it, muſt have been obliged by 
his Laws, and could have done nothing againſt them, 
without Violence and Injuſtice. So that whereas it had 
been uſual in former Revolutions, to attaint in Parlia- 


ment the Defeated Party; this Law of Henry VII. was 
an effectual Bar againſt ſuch Proceedings; and would. 


be able ſufficiently to prote& his Friends from all man- 
ner of Forfeitures and Attainders. This I take to be the 
genuine and true Meaning of this Law; and if I am not 
much miſtaken, no other Expoſition of it will be found 
ſo worthy of the Character of Henry VII; fo ſuitable 
to the Circumſtances of thoſe Times; and ſo intelli- 
gible and rational: For from hence it will preſently ap- 
pear, why Serving Henry VII. in bis Wars, is ſtyled in 
this Act, doing their true Duty and Allegiance ; and why it 
is alſo ſaid, to be wal ainft ol Laws, Reaſon, and good Con- 
ſcience, only; 23 for ſo doing; vix. be- 
cauſe Hary VL. A a Right at that Time to be 
confider'd as Kine de Jure, he Fad a good Title to the 
Obedience of his Subjects; and conſequently the Puniſh- 
ing them upon that Account, would have been an Action 
in itſelf highly unreafonable, and unjuſt, And this was 
ſo far the Caſe of Richard Il, that had he made —_ A 
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Law as this, for indemnifying thoſe, that fought for him; 
they could not poſſibly have been attainted by Hen- 
ry VII: So that the Wiſdom of this Law, thus ex- 
plained, is highly to be extolled, and is truly admirable ; 
fince now, whatever might be the Events of War, Sub- 
jets could never ſuffer for defending their Lawful 
(y ) Prince; the Power of the prevailing Invader being 
now limited to that Degree, that he mult firſt do Vio- 
lence to the Laws, before he could hurt the Perſons or 
Fortunes of thoſe that oppoſed him. A Confideration 


- undoubtedly of great Moment, for the encouraging of 


Subjects to perſevere in their Fidelity to Lawful Princes; 
for though it ever was, and will be againſt Reaſon, and 
good Conſcience, to puniſh Perſons for doing this their Du- 
ty; yet it will always be found true, that the general 
Laws of Nature have never that Authority and Influence 
over Ambitious Princes, as thoſe particular Laws of the 
Kingdom they are to Govern. And the Reaſon is 
plainly this; becauſe they had much rather offend Gop, 
whom they do not fear, than their People, whom they 
do. And therefore, though it was an Action in itſelf 
juſt, and lawful, to defend Richard III. againſt Hen- 
ry VII, who had no manner of Title to the Crown; 
yet fince Richard was, in other reſpects, no better than 


i King de Facto; and no Act of Parliament had parti- 
cularly provided for the Safety of thoſe, that fought for 


him; we ſee Henry VII. was fo little moved with any 
Confiderations of Reaſon, and good Conſcience, as to pro- 
ceed with the utmoſt Severity againſt them in his Par- 
laments. , 

By what I have ſaid upon this Occafion, it is evi- 
dent, that Henry VII. could propoſe no Advantage to 
himſelf from this Statute, any otherwiſe, than as he 


(9) 30th Sept. 1644. King Charles I. Arms againſt us; which they on ed 


| iſſued out a Proclamation, declaring his Re- plainly ſet down in the Statute of the 


olutions for a ſpeedy Peace; in which are 11th Year of Henry VII. cap. 1. 
the following Words, We do defire all of Peruſal of this Statute he hadiearneſtly re- 
them, as well in our own Quarters, as commended before, in his Anſwer to the 
where the Rebels have uſurped a Power, Declaration of the Parliament, May 4. 
to take into ſerious Confideration the 1642. And afterwards, in his Anſwer to 
Duty and Loyalty, which by the Law of their Remonſtrance, May 26. 1642. ſpeak- 
God, and their Oath of Allegiance, they ing of this Statue, he ſays, His Good 
owe to us; and more particularly that Subjects will read it with Comfort. 
Part thereof, which concerns the De- See Ruſhworth's Collections, Part 3. 
fence of our Perſon, and Aſſiſtance of Vol. 1. p 598. Bi 

us againſt Rebels, and ſuch as riſe in | 


Was 


cb of th gland ne e 


was King de Jure; that is; as he was in Danger from no 
Adverfary, Who had à better Title than himſelf. And 


from thence 1 ſhall prefume ro infetr, that the Intereſt 


and Security of the Followers of Kings de Falto, was 


not the original Defi n or Intention of this Law. If it go ct 


is objected, that whatever the Intention of the Lawgivers 
might have been, the Words of it are plainly applicable 
to Kings de Facto; and in this Senſe have been often ex- 
— by ſome of the moſt eminent Lawyers; ; muſt 
deny, that the Words are thus fairly to be underſtood: 
And indeed if they were, the Act would be manifeſtly 
inconſiſtent with itſelf, Fi, 1 fay, the Words are not 


properly and fairly applicable to à 1 8 de Facto; be- 


cauſe, though a King de Facio is a King for the Time bes 
ing, yet. he is ſuch a one, as could not poffibly be thought 
of in this Statute ; for Kings de Jure cannot well be ſup⸗ 
poſed to intend che Good and Intereſt of Ufurpers ; not 
could Henry VII, for the ſame Reaſon, mean 'any othet 
by. a King for the Time being, than ſuch a one, as himſelf 

And whoever is of a contrary Opinion, may as 
well believe, that Henry VII, when he made this Sta- 
tute, defign'd it only for the Service of Perkin Marbeck, 
who was like to be King for the Time being in a few 
Months, for any thing that could be certainly foreſeen 


to the contrary. Secondly, This Law would be inconſi- 


fle with itſelf, if applied to Kings de Facto; for the 
laſt Clauſe of it utterly excludes ſuch an Interpretation. 
The Words are theſe ; Provided alwaie, that no Perſon or 
Perſons ſhell take any Benefit or Advantage by this AF, which 
Jhall hereafter Aline 1 his or their ſaid Alegiance : That 

whoever at this Time (when Henry VII. was threat- 
ned with an Invaſion) ſhould declare for Perkin Warbeck, 
and ſhould endeavour to ſupport his Intereſt and main- 


tain him in his unjuſt Acquiſitions ; they were not to 


have the Benefit of this Statute, if ever Henry VII. ſhould 
again recover his Right; though they might plead they 


EE me being. 


From hence it is beyond Contradiction evident, even 


the Authority of this Statute, that there may de ſome 
ings de Fatts, to whom it may be dangerous to do any 
Service; I mean ſuch, as ſhould depoſe a Rightful Prince, 
(which was the Defion of Perkin Warbeck) and place 


themſelves in his Throne ; for it is expreſly declared in 
XX the 


Ip 
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the Clauſe abovementioned, that this Statute ſhould not 
be available to any Perſons, who aft in the Defence of 


(z) Thi: « ſuch Uſurpers againſt the (z) Prince, to uam their 4- 


enn d by t 
5 


legiance was before due. 

Bur if, notwithſtanding al I have now urged to the 
" contrary, it ſhall be Kill thought reaſonable to believe, 
that this. Statute was at firſt de, and may, upon @ 

roper Occafion, be made ule of, for the Intereſt and 
| of the Adherents to a Kin de Fadto 3 Lmuſt how- 
ever defire thoſe, who are of is Opinion, to abate 
ſomething of their Confidence, till thoſe; who are the 

per of ſuch Matters, have by their publick 
Norton determin'd the Senſe. of it. For ih though 
ſome great Lawyers have left certain Paſſages in their 
' Writings, in Favour of this Opinion, (which I am 
haſining to examine) yet the Meaning of this Law was 
never yet aſcertain d by any Judicial Proceedings ; nor 
was it ever yet put in Execution by the Courts of Tuſtice, 
It was pleaded indeed by the Regicider, at their Tryal; 
and they were the only Perſons, that ever claim d any Be- 
nefit from it; but it is well known, the Court over- 
ruled their Plea, as not at all pertinent, or of any man- 
ner of Uſe upon that Occafion. It is true, Chief Baron 
Bridgeman did ch then give his Opinion concerning this Sta- 


© er, tute, viz. (a) That it was made for a King de Facto againſt a 


King King de jure: But I ſhall preſently ſhew, that his Lord- 


ſhip's uſual Exactueſs herein faiſ' him; which could 


not poſſibly. have happen d, had the Confideration of this 
gn come properly:before him, and any Streſs been 
laid upon it; for then bis Lordſhip would have 
had more Leiſure to form his Judgment, before he had 
deliver d it. So that if it ſhould fall out (as who can 
tell, 'what Revolutions may ha in a Country given 
to Change?) that a King de Jure, ſome time or other, 
ſhould by Force and Violence dil pofſeß a King de Fats 
of his Throne; who can be ſure, what the Opinion of 
Parliament, .or the Judges may be, when thoſe that ſhall 
have followed the Fortunes . che King in Poſſ 
ſhall plead this Statute for Protection 8 and Impunity 
Surely it may be a Queſtion, whether then ſuch Perſons 
will — to have done their true Duty of Allegiance ; 
and conſequently, whether I am in the wrong or no, 
is e Point det het derided; ; cannot! ſafely be ef 
| mitte 


_ Crott of England afferted, &e. 
' thitted to any private Judgment; aud mia t 
2 J — 1 
delivered. 
1 4 in the tiext place to take Notice of certain bat 


of the greateſt 
Expolidon of this Statute ; but fince my Lord Haran and 
Bridgeman are the only two he has — who ſpeak 
directly, and purpoſely concerning at, 1 iced not trou- 
ble my ſelf at preſent about any other. As for my Lord 
' I ci confols,'] am e « den pranks 


ſtand him, when he 0 ys, (b) This was a Law of a ſtrange \ 0% Hifi: 


17 


agrerably with the Opinion I have now | 


ſages, which the Doctor has cited, to prove, that ſome . 
Lawyers have been of his Mind in the 


Nature, rather Juſt then Legal ani more Magnanimous than , = r 


Pravident; for it is not ealy to conceive, how 'a Law can 
be Juſt, and not Legal; unleſs his Lordſhip meant, that 


it was not agreeable with the Laws then in Being, and | 


the Conſtitution of the Government: Which Opinion 
would be directly cantrary to what the Doctor has al- 
ſerted throughout his Books; where we are often told, 
that the lalkerity of thoſe, who ſerv d a King de Tacke 
was ſufficiently provided for before Henry VII. s Reign. 
But I return to my Tn e He tells us, that this 
Law was more mag provident : And foon after 
he iſays, it had Parts ins of pin and deep Foreſight ; be- 
cauſe People were indred from he themſelves in 
prying into the King s 2 T5. for that home der r their 

Safety was nom provided fr And upon the ſame Ac- 
count, he thinks it agreeable to Reaſon of State; be- 
cauſe otherwiſe the Subjects might trouble themſelves with 
N into the Juſtneſs of the King's Title, ar Quarrel. 
I think I have (clearly pro that Heary VII, 
at — Time of Making chis Law, had a good Title a- 
gainſt every body ; ſince his Queen's Conſent was never 
doubted of, whoſe Claim and Oppoſition alone could 


render him an Uſurper: So that he had no Cauſe to be 


diſturbed about the People's s prying into his Title, fince they 
could not diſpute his Queens; upon which, at laſt, if 
he had found it neceſſary, he would have been ſure to 
have plac d his Confidence and Depen dence. For, I beg 
Leave to add, had Perkin Warkek. b. been the Real, as it 
-was well known, he was only the Fictitious Son 'of d- 


-ward IV; J a0ll had his Enterprize ſucceeded; Henry VII. 


mas too it 4 Prince, to „ Law of his N 
| ave 
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have been able to ſecure thoſe, that fought for him: He 
knew naty eel By by the then Jate Example of Edward IV, 
that the Laws of Kings de Facto could not bind Kings de 
Jure, eſpecially when directly againſt their Intereſt and 
Advantage; and therefore had he been in Danger from 
any Righeful Pretender,” he would not have given himſelf 
the Trouble of making a Law, that could do his Party 
no Manner of Service. Let it not now be thought too 
great a Preſumption in me, to ſay, my Lord Bacon was 
miſtaken in this Point; for as he could not be a Man, 
if he was not ſubject to Error; fo he may till be a great 
one, though his Judgment ſometimes fails him. 
Mx Lord Keeper Bridgeman 3 Opinion is in the Tryal 

of Cook the Regiride; where ſpeaking of this Law of 
Henry VII, he has theſe Words; King Henry took Care 
for him who was King de FaQto, that bi Sil might be 
encouraged to follow him; to * — them, whatever the 
Event - the King was. "And again, That that King Hen- 
ry VII. did, was to take Care 15 the King de Facto againſt 
the King de Jure. This Paſſage the (c) Doctor fancies is 
fully to his Purpoſe; AN in another Place, (d) he 
allows Henry VII. to be a King de Jure; and the Truth is, 
who the King de Jure was, that Henry VII. took Care a. 
gainſt in this Statute, will be paſt any one's Power to find 
out. I muſt take the Liberty tfferefore to ſay, with a 
Juſt Deference to the Learning and Judgment of that 
worthy Perſon, that his Lordſhip ſuffer d himſelf here 
to fall into this Error, through Inadvertency, and want 
of a due Regard to the Condition and Circumſtances of 
Henry VII, who was ſo far from being barely a King de 
Fafo, at the Time we are ſpeaking of, that it wilſ be 
very difficult to have a right Nation of a King de Jr 
if he was not ſo. 

TAE Doctor will not give me Leave to finiſh m 
Diſcourſe on this Argument; and I muſt obey him. It 
had been objected, that when the Duke of Northumberland 

was tried for being in Arms for the Lady Jane Grey, it 
would have been proper for him to have pleaded this 
Statute, if it was really for the Benefit of thoſe, that 
ferved a King de Face, ; and it had likewiſe been ob- 
ſerved, that he did actually alledge in his Defence, that 
be affed by a Commiſſion under the Great Seal, and by Or- 
der f a Privy Council; to which the Reply made We 

urt 


Crown of England arte, Nc. 
Court was, That the Great Seal,” which he pretenifid for bis 


Marrant, was not the Seal of the Tawful Queen of the Realm, 


but the Seal of an Ufurper, who had no er of (Staw's 
and Holinſhead"s Chronirles.) Now the Doctor has not 
thought fit to take Notice of this "Declaration of the 
Duke of Northumberland's Judges; but contents himſelf 
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with the following Anſwer : Firſt, (e) He ſays, it ir t6 ) re, 


be obſerved, that Queen Mary, in 4 Letter ſhe” writ to 
Lords of the, Council, notified her Claim, and rejjlired them, 


upon their Allegiance, to proclaim her Title at London: ' That ' 
this Letter was deliver d to the Lords, not only before they hal 


1 15 the Lady Jane, but before they bad publiſhed King 
.dward's Death, or ſo much as acquainted the Lady Jane 
with their Deſign to ſet her up to ſucceed him ; as appears both 
from the Biſhop of Sarum's Hiftory of the Reformation, 
and from Dr. Heylin's. The latter has printed this Letter it 


large ; in which there is a Paſſage, that would indace one to be. 
lieve, that ſhe had been proclaim'd ſomewhere before /he writ 


” * 


it. | | 
Bo r, Firft, Were the Doctor in the right in all thefe 
Points of Hiftory, they would not fully turn to his AE 
count: For were it true, that the Lady Jane was never 
in Poſſeſfion of the Crown; and conſequently, that the 
Duke of Northumberland did not act under the Broad-Seal, 
and by Order of the Council of a Queen de Facto; yet it 
would be nevertheleſs true alſo, that the Judges were of 
Opinion, that the Broad. Seal of an Uſurper was of no Au- 
thority; which is the main thing the Doctor Ad verſa- 


ries inſiſted upon; and therefore chiefly deſerved his Con- 


fideration. 
Secondly, It is not ſo clear a Caſe, as he is pleasd to 


believe, that the Lady Jane was not in Poſſeſhon of, the 


Crown ; for not only her own Council was of that Opi- 


nion; but Queen Mary ſeems to confeſs it; and _ 
Circumſtances concurr to ſhew, it was a Fact, whi 

could not well be doubted of. Firft, I ſay, her own Pri- 
vy Council made no queſtion of her being Queen de Fa- 
co; for they expreſly affirm it in their Letter to the 


hb b. #7, r. 


Sheriff of -Kent ; which begins thus: (F) After our () 2 | 


hearty Commendations,, & c. Whereas the Queen's Highneſs 
Queen Jane, being preſently by Fuſt Title in full Poſſeſton 


Letter was 
dated July 


and « Op 


of the Imperial Crown of this Realm, and other Domimions, of it wil þ, 


and Pre- eminences thereunto lag e &c. which I ſh6uld not 


found in the 
y inſiſt — 
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and Holinſhead) tel her, That King Ed- Judges, 


The Heretltaty Right of the 
inſiſt upon, if we were only diſputing the Point of 
Right; for therein we are ſure they err d. But whe- 
ther the Lady Jane was in Poſſeſſton or no, was a Matter of 
Fact, which they could not be miſtaken in; and I hope 
the Characters of Archbiſhop Cranmer, Sir William Cecil, 
and Sir Jobn Cheek, (three of the Subſcribers to this Pa- 
per, not to mention the reſt). will protect them from the 


| baſe Suſpicion of ſaying any thing, contrary to their 


Knowledge. - Secondly, Queen Mary herſelf confeſſes as 
much; for ſhe openly declares, (g) That her own moſt 
Lawful Poſſeſſon was for a Time difturbed and diſquieted, 
by. the Trayterous Rebellion and Uſurpation of the, Lady Jane 


Grey ; and we have obſerved, that the Judges gave their 


Opinion at the Tryal of the Duke of Northumberland, that 
the Broad-Seal of that Lady, being an Uſurper, was of 
no Authority : Now ſhe could no otherwiſe diſturb the 
Poſſeſſion of that Queen, than by being in the Throne 
herſelf ; neither could ſhe deſerve the Name of an Uſur- 


per, but by ſettling the Crown upon her own Head, 


which belonged to another Perſon. Thirdly, Several 
other Circumſtances concurr to ſhew, it was a Matter 
of Fact, that cannot well be doubted of: Did not 
King Edward's Council openly and avowedly declare for 
Her ? Did not all the Judges, .and many of -the firſt 
Quality in. the Kingdom, ſubſcribe to King Edward's 
Device of the Succeſſion? And was not the (b) chief 
Body of the Nobility on her fide ? infomuch that. it 
may. be queſtion'd, whether the Duke of Northumber- 
land could have been tryed, if thoſe Lords had been 
excepted out of the Number of his Judges, who had been 
guilty of the ſame Crime with himſelf, Laſtly, Was 
not the City and Tower of Londen, and all the Forts of 
the Kingdom, in her Hands? And was there any viſible 


Power in the Realm for ſome time, that ſeem d capable 


of oppoſing her Pretenſions? But after all, the (i) Doctor 


is poſitive, that /he was never ſettled in the Throne ; but fell, 


whilſt the Duke of Northumberland and his Faction was 
ſtruggling to thruſt her into it. But ſhe might be Queen 


(2g) 1 Mar. 4. with his own Hand, and ſealed with the 

© (bh) The Lady Jane's Ouncil in their Great Seal of England, in Preſence of 

Letter 1o Queen June 9. in Fox the moſt bore of the Nobles, Counſellors, 
c. ſubſcribing the ſame. 


. ward had appointed the Lady Jane his (i) View, p. 68. 
| Succeſſpr, by his Letters Fd ſign d ; 


; | = Af 


Craws of England aſerted, &c. 


de Fafto, tho? ſhe was not fully in Poſſeſſion ; for he all * 


the Title of King to Stephen, tho for much the greater 


Part of his Reign, he was hardly Maſter of more tha 


half the Kingdom; and Edward IV. is ſaid inthe (k) Re- 
cords, to have been in Poſſeſſion of the Crown from the 4th 
of March, tho” Henry VI. was then at the Head of a greater 
Army than his, and the fatal Battle of Tomton- Field was 
not fought till ſome while after, 3 
Thirdly, The Doctor's Obſervations from Hiſtory, againſt 
the Poſſeſſion of the Lady Jane, are not ſo-inconteſtable, 
as he may imagine. Queen Mary's Letter to her Bro- 
ther's Council, which he cites from Dr. Heylin, had been 
firſt printed by Mr. Foz and Holinſhead: Now, though ſhe 
lays Claim to the Crown in that Letter, yet ſhe did not 
aſſume the Regal Title and Style; for it is not Dated in 
the Firſt ear of ber Reign : And Dr, Heylin will acquaint 
the Doctor, that ſhe did not take upon her the Name of 


Queen, till ſhe came to Framlangham Caſtle in Suffolk, 


which was eight or nine Days after King Edward's 
Death. From whence we may obſerve, that the Doctor 
is alſo miſtaken in another Point of Hiſtory, when he 
pretends, that Queen Mary had been procl aim'd Queen, 
before the Lady Jane: This could not certainly be done 
by her Order, before ſhe took upon her the Title of 
Queen, which J have ſhewed was not till the fourteenth 
of June ; but the Lady Jane was proclaim'd on the tenth. 
Queen Mary indeed ſent to the Mayor of Norwich on the 
twelfth of July to proclaim her; but () my Author ſays, 
finding the Norfolk Men not ſo forward as ſhe expected, ſhe re- 
moves with her ſmall Party to Framlinghani; That the 
Lady Jane knew nothing of the Defign of making her 
Queen, three or four Days after King Edward's Death, is 
hardly credible; ſurely ſhe knew, that King Edward had. 
appointed her his Succeſſor, a Month before: And Do- 
ctor (m) Heylin (an Author whom the Doctor chooſes to 
cite upon theſe Occaſions) expreſly affirms, That (on 
the tenth of June) the Lady Jane could not be ignorant of 

( Rot: Pull 1 Bbw. 2 is decla- ith of Marth, of all Caftl Lordſhips, 
2 Dean of the Noble and 1 — — inthe Feaſt of St. Marker, 
Prince his Father, 4 — of Eng- in the 23d Year of his Reign. _ 1 
land, and in the 4th Day of 3 999 and Dr. Heylin : 
Lawful Poſſeſſion of the ſaid Realm. ---- Hf. Ref. 


And afternartls,' he # ſaid to have been (m) H. Ref. p. 16 5 | 
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under the Name of Revolters? Whoever took up Arms 


7e Hereditary Right of "the 
that which had been done, in order to her Advarictment to the 
Royal Throne. But (the Doctor adds) the Lady Jane was 
; Jhe bad no Conſent of the States, no Recog- 


77745 ae New | 
nition by AF of Parliament, as all thoſe Kings have. had, 


whoſe Royal Authority has been own by the Laws, without an 
Hereditary Title. By this Anſwer the Doctor has plainly 
alter d the State of the Queſtion: Hitherto he had laid 
it down for Law, that whoever was in Poſſeſſion, was a 
Lawful Ring; now it ſeems, that is not enough; but the 
Conſent of the States, and Recognition in Parliament is neceſſa- 
ry. Lam not now at Leiſure to diſpute this Point with 
the Doctor: But if the Power of the People is ſo conſi- 
derable, that they can create a Title, when they pleaſe, - 
by their bare Conſent; I am afraid, they can deſtroy 
one too, only by withdrawing it ; agd what any Repub- 
lican can defire of the Doctor more than this, is hard to 
divine. Laſtly : The Doctor concludes, The Dube of 
Northumberland had no Right to plead this Statute ; for he- 
ing the principal Author of this Revolt, he was by the laſt 
Tauſe of this AF cut off from any Benefit of it. This At 
was made. for the Security. of thoſe, who ſubmit to a King for 
the Time being, after be is eſtablif'd ; not for thoſe, that over- 
turn Governments ; who whatever they may plead for them- 
ſelves, it can never be the Eleventh of Henry VII. Here 
we have the Doctors Confeſſion, that whoever are inſtru- 
mental and active in putting the Lawful Heir from his 
Right, may be truly term d Revolkers; and conſequently 
cannot claim any Benefit from this Statute. So that had 
the Lady Jane reign d as many Years, as ſhe did Days; and 
had Queen Mary at laſt forced her from the Throne ; the 
Duke of Northumberland would have been ſtill in the ſame 
Danger, ay liable to be puniſh d as a Revolter. This, 
by the Doctor's Leave, is ſuch a Blow to the Power of 
Kings de Facto, as could not well be expected from their 
profeſſed” Advocate; for now it ſeems, thoſe Perſons, to 
whom they owed moſt, are leaſt capable of their Prote- 
ion; and their beſt Friends muſt unavoidably be in the 
worſt Condition: For whenever the Heir ſhall recover his 


Right, there is no Law to ſhelter from his Reſentments 


ſuch as oppoſed his Claim, and. lent their Aſſiſtance to 
his Enemy. And who can tell, upon ſuch a Revolution, 
how great a Number of Subjects may be comprehended 


for 


=_”” 


\ 


Chon of England aſeried &c. 
for hin; or affiſted him with Men and Money; the Sol> 


diers that fought for him; the Divines that made it Goſ« 
pel; and the Gentlemen of the Inns of Curt, that made 


it Law, are all involved in the Guilt of Departing from 


their Allegiance, by Virtue of this Clauſe, as the r 


has expounded it. Thus we fee, into what a narrow 
Compals, the mighty Services, which were hoped for 
from this Ac of Henty VII, are reduced by the final 
Clauſe of it. When the Government indeed of a King 
de Faffo is ſettled, and his Enemies entirely ſubdued; 
the Doctor thinks it a juſt and wiſe thing to ſubmit nind 
ſwear to him; and will warrant it to be lawful by the 
Authority of this Statute; but for thoſe that. ſhall have 
brought about this Settlement, "who may be ſometimes 
the chief Gentry and Nobility of the Kingdom ; they 
are all abandon to the Mercy of the Injur'd Prince, if 
he ever returns; and muſt be beholden to him, if they 
eſcape with Impunity. The Doctor's laſt Refuge in this 
Caſe can be only this; That by Virtue of a Pardon from 
a King de FaFo, when he is thorowly ſettled, theſe Re- 
wolters will be ſafe againſt a King de Jure. But if the 


3 


Acts of Parliament of thoſe Pretended Kings were not of 


ſufficient Force againſt Edward IV, it is to be feared, 
their Pardons will not be eſteemed of better Authority. 


| My Lord Chief Juſtice Au n) declares, that he (0 & bi 


would never have ſet his Ha 


to King Edward's Settle- Pall . 


ment of the Succeſſion on the Lady Joon if the King Les. 


had not promiſed: him a Pardon; which he knew would 
be good againſt Queen Mary, if ſhe came to the Crown; 


becaufe ſhe could only have it as a Purchaſer : From 
whence it is plain, he would not have thought himſelf 


ſafe, by that Pardon, if he had believed Queen Mary 
could have claimed the Crown, by Right of. Inheritance. 
I would recommend this to the or's Confideration: 


He is pleaſed indeed to add, (o) that Kings de Faffo have () Vie; 
actually given Indemnity by Parliament, to thoſe that * #4 


aſſiſted them in obtaining the Crown; and he inſtances 
in the AFs of Henry III, Henry IV, and Henry VII, 
which were purpoſely made for protecting thaſe, 
that had been active in advancing thoſe Princes to the 
Throne. But if Edward II, and Richard II, had ever 


recover d their Thrones, does the Doctor ſeriouſly be- 


lieve, thoſe AFs would have been really available for 
2 2 the 


(9) P. 68. 


concile theſe P 


_ doubted, whether it is now in Force? My Reaſon is 


the Indemnity of their Rebellious Subjects? I am per- 


ſuaded, the Kings that made them, were never of that 
Opinion. The true Reaſon of theſe Acts was to prevent 
Vexatious Suits, and other Proſecutions by one Subject 
againſt another. For many Acts of Violence, and Out- 
rages having been committed, upon the Account of ſuch 
Invaſions, which expoſed the Doers of them to the Se- 
verity of the Law] the Injured Subjects might have had 
their Remedy againſt thoſe Offenders, by Indictments for 
Murder, A#:ons of Treſpaſs, Orc. unleſs timely diſabled 
by Acc of this Nature; which will be always neceſſary 
for the Adherents to unjuſt Pretenders, who depoſe Law- 
ful Princes. But the Caſe is quite different, when Kings 
de Jure are the Invaders; for whoever affifts them in 
their Quarrel, need no Act of Parliament for their In- 
demnity. | v 
90 Tas I have fully conſider d all, that the Doctor 
has been pleaſed to urge from the Eleventh of Hen. VII; 
and by what I have.obſerved upon this Occafion, the 
Reader will undoubtedly be furprized at the following 
Paſſage in the Doctors View. (p) T-boſe who fought for the 
King for the Time being, wanted no Act of Parliament to in- 
demniſy them ; nor had they any. And again: Did the 
King in Poſſeſhon, or his Parliament, or the Parties conc 
ever think an Af of Parliament was wanting for thoſe, who 
fought for him, againſt a Perſon out of Fat, whatever 
Title he bad, or pretended to baue? Can there be one Inſtance 
wen of this, in all our Laws or Hiſtory? But afterwards 
for the Ser 9 theſe, who fer to Lig for he ir 
ty of thoſe, it to a King for ime 
being, after he is eſtabliſbed. The 88 to re- 
ges, if he pleaſes. 
- Laſtly, Aſter all that has been ſaid concerning the 
Meaning, and Authority of this Statute, may it not be 


this; In King Villiam's Reign an Act was paſſed, which 
declares the Subjects abſolv'd from their Allegiance, if 
the King of England ſhould ever appear to be a Papiſt : 
Now this A# cannot poſſibly ſignify any thing, if Sub- 
jedts, who ſerve and defend the King 2 the Time being, do 
their true Duty and Allegiance; as is affirm d by this Law of 
Henry VII. e eee 1 Ya 


Cron of England e | 
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ueen Mary and the Lady af parry... 

to ſubjoin the Tiament of the Ger Tug alive Hed 
upon that Matter, as not eee of the 's Ob 
ſervation. 

(r) If the Right Heir of the Coen Jets affual, j 40 
the: Savereignty ; ſuppoſe in one 47 75 the K 3 
Uſurper be in the actual Exerciſe o 3 
tber; yet the Law judgeth: him in Poſſe doi 
that bath the True Right; and the other is in 1b 
much as a King de Facto, 2 % Hr J and yell 


not a King within the Twenty Fifth ef Edward III. T 
was the: Caſe between Edward 1V, and Henry VI. Abe 
Edward IV. took upon him the Sepereignty, an was declared 
King in London upon the Furth of March 97 by ; Het Hen- 
ry VI. was in the Northern Parts, and treated as a King, and 
raisd a great Army; which being ſubdued by King Ed- 
ward IV, in the latter End of May, in the bloody Battle. 
Towton-Field ; 3 then, and not till then, had Edward IV. 
the total and quiet Poſſe 2 of the Cromn; and in November 
following held a Parliament, wherein bis. Title is declared, and 
the . Commencement. of f bis Rep nail te be he, Fagnh 
March before ; and Henry IV, Henry V, and Henry V 
declared Uſurpers. Hemp Mf u, this Interval, from the Fourth of 
March to jane y uſed 'as King, and yet was 
not ſo much as King de Fado; 3 Edward IV, the Right 
Heir, being likewiſe in Poſſeſſion of the Repel, did 
T be like was between, Queen Mary, and the Lady Jane 
Dudley, who was proclaimed Queen at ondon, by by.Pretence of 
Nomination by King Edward VI; but held. not that Title a- 
bove ten Days. Fer the ſame time Queen.Mary openly laid 
Claim to the Crawn, and was alſo proclaimed. Queen: So that 
bath being de Facto in Poſſeſhuon of the Crown, the Lam ad- 
. that had — VIZ. Queen 49 
there 
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to be attributed to the Opinion of Dl 


The Hereditary Right of the 
ments againſt Edward IV. and Queen Mary; This is an Ob- 
jection of no Value; for I do not take my Meaſures herein 
om Events, which are various and uncertain ; but according 
to the true Right of Matters, purſuant to the Laws of Eng- 
land, as near as I can. Fg 
Ir remains now to be confider'd, what Authority is 


' VIE's Judges, 
concerning the Crown's taking away all Defefts and Stops of 
Blood; and whiether it is of that mighty Advantage, as 


G & Yiew, has been pretended, for Kings de Facto. Thie (s) Doctor 
r. 20, 42,45- indeed infifts much upon it, and cannot forbear frequent- 


0 Cſer i 


Parliament 
reſolv d in 
Purbeck 


0 Ce, P· 9. 


(0 View, 
P. 20. 


ly aſſuring his Reader, that he repoſes an entire Confi- 
dence in it. Let us now ſee, whether this Reſolution of 
the Judges, as unanimous as it was, can afford any ſub- 
ſtantial and real Encouragement to the Advocates of 
Kings de Facto. In the firſt place therefore I obſerve, 
that this unanimous Reſolution of the Judges was Extra- 


| rye and conſequently of leſs Authority, than if it 
. | 


been given upon the Bench; (t) for when they deli- 
ver their Opinions out of Court, they do not hold themſelves to 


be upon Oath ; and therefore, tho two or more ſhould be of a 


different Opinion from the reſt, they do not refuſe to ſign the 

peſts the 1 jor Part ; and ſo it goes 24. the 1 — | 
mination of all the Judges. The unanimous Opinion of 
the Judges is undoubtedly of great Authority; but Tam 
afraid the Doctor attributes too much to it, when (a) he 
makes it a Part of the Common Law of this Realm: For it 


may be remember d, that the whole Bench of Judges 


were at firſt unanimous in the Caſe of Ship- Money; and yet 
the Doctor knows, that Opinion was condemn'd as erro- 
neous. I muſt beg Leave therefore to think it poſſible, 
that the Reverend Bench may ſometimes err in their Re- 
ſolutions ; and whether they did not in the Caſe before 
us, is now the Queſtion. Secondly, Therefore J affirm, 
that this Propoſition; viz. That the Poſſeſſion of the Crown © 

removes all Defect in Blood, and all other Impediments, is 
not univerſally true; for if it were, then no As of Par- 
lament for Diſabling or Excluding any Perſons from the 
Succeſſion, could be of any Force, when ſuch Perſons 
are on the Throne; nor in the leaſt reſtrain the Subjects 
from paying their Allegiance to them, An Aſſertion, 
which highly reflects upon the Honout and Wiſdom of 
thoſe Parliaments, which have made it Treaſon to in- 

vade 


as 


Crown of 'England-afſerted, &c. 
vade and hold the Crown; againſt the eftabliſh'd Order 
of Succeſſion; which have declared, that whoever ſhould 
be guilty of ſuch an Act of Violence and Injuſtice, ought 
to be eſteem'd as no better than Vſarpers and Traitors:; 
and laſtly, that it is the Duty of Subjects to take up 
Arms againſt ſuch Intruders, as being abſolv'd entirely 
from their Obedience to them. In King Henry VIIL.'s 
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Act (z) for Eſtabliſhing the Succeſſion, Whoſcever ſhould (#) 35 Henf | 


Interrupt the Succeſſion appointed by Law, or by the Laſt Will 
and Teſtament of that King, is adjudged a High Traitor, 
And in the 1 Edw. 6. 12. the. following Words are re- 
markable: Be it farther enacted, that if any of the Heirs of 
the King our Sovereign Lord that now is, or any Perſon or 
Perſons, to whom the Crown and Dignity of this Realm is li- 
mited by Act of Parliament, made in the Frve and thirtieth Tear 
of the Reign of the late King Henry VIII, or the Heirs of any 
of them, do at any Time hereafter uſurp, the one of them upon 
the other, in the Crown of this Realm; or demand, challenge, 
vr claim the ſame, otherwiſe, or in any other Form or Degree 
of Deſcent, or Succeſſon, &c. but only in ſuch Manner and 
Form, as is declared by the ſaid Statute ; or if any of tbe ſaid 
Heirs or Perſons aal do interrupt, or let the King's 
Highneſs, that now is, peaceably and quietly to keep, have, 
and enjoy the ſaid Imperial Crown, that then all and ſingular 


the Offenders, &cl ſhall be deemed and adjudged High Trai- 


tors, and ſhall ſuffer and incurr the Pains of Death, &c. as 
in Caſes of High Treaſon. From which Paſſage it is un- 
deniably plain and evident, that Perſons: in actual Poſ- 
ſeſſion of the Crown, may be at the ſame time no better 


than Uſurpers and Traitors, and liable to the Pains of 


Treaſon ; and conſequently ,- it was the Intention of 
thoſe Legiſlators, that ſuch Perſons ſhould be unable ani 
incapable to hold the Crown, - notwithſtanding. their be- 
ing Kings de Facto. And the: Truth is, if it was poſſible 
for any Prince to be under a Legal Incapacity of poſſeſ- 
ſing the Crown, one would think Henry VII. was that 
Perſon: For firſt of all, as deſcended from 4 Natural 
Son of Jahn of Gaunt, he was excluded by Common Lam; 
and this Excluſian was expreſly confirm'd by Act of Par- 
liament. Secondly, He had been attainted in Parliament. 
And laftly, the whole Kingdom had ()) obliged them 7, 
ſelves to take, accept, and repute King Edward IV. and bir 
Heirs,| tu be ee and none other. But it ſeems, 
Ot A : aa no 
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182. be Heretditary Right ofthe. 
no Laus can have any Force or Authority'againt a King 
in Poſſeſton : This is a clear Cale, by Virtue of the Re- 
folution of Henry. VIL's Judges; and thoſe Parliaments 
were very ignorant of their Power, which to 
make Laws, to hinder Subjects from obeying Uſ 
Thirdly, Had it been a known Maxim of the Law 
England, That the Crown takes away all Defects and Incapa- 
cities, according to the Doctors Opinion; we ſhould 
never meet with Acts of Parliament, which approve of 
and commend Actions done in Contempt of it. Thus, 
for Inſtance, we find Attempts made by the Right Heir 
for recovering his Inheritance, juſtified as agreeable to 
the Laws of G o p and Nature; and the Diſpoſſeſſing of 
the Intruder, declared Juſt and Legal. Let the Doctor 
be pleaſed to caſt his Eyes upon the feilowing Paſſages, 
and he will be ſenſible, I do not impole upon him. 

(Shot. Parl. (z) Richard Duke of York attempting by Force of Arms 
Eg. to recover his: Right: to tbe Crown of England againſt Hen- 
ry VI, wſed the Benefit of the Lam of Nature, not having 

then any Lord above him in England hut G op; and it was 
Lawful, and according to Law, Reaſon, and Juſtice for him ſo 
(4) id. to da. And it is farther declared, (a) That the Taking of 
Poſſeſon, and Entree into the Exerciſe of the Royal Eftate, 
Dignity, Reign, and Governance of the Realm of England, &c. 
by aur Sovereign Leige Lord King Edward IV, Oc. and the 
Amatian of Henry, late called King Henry VI, from the Ex- 
erciſe, Occupation, Uſarpation; Iutriſian, Reign, and Governance 
of the ſaid Realm, & c. dane by our ſaid Lord King Edw. IV, 
was, and is rightwiſe, lawful, and according to the Laws and 
Cuſtoms of the ſaid Realm; and ſo ought to be taken, holden, re- 
and accepted. '] may leave it now to the Reader to 
determine, whether fuch Princes could have a Right to 
the Allegiance of thoſe,” who might lawfully, and juſtly 
„ them; and I am much miſtaken, if the Doctor 
will find it poſſible to elude the Force of theſe Authori- 
ties. 1 2 ſay, it is not univ 
true, that the Crown takes away all DefeFs and Incapucities; 
for then Kings in — — poſſibly be Uſur- 
pers, or Traitors ;\ neither could it be ever juſtifiable to 
attempt their Removal from their Thrones ; which yet 
wee ſe has been warranted by ſeveral Acts of Parliament. 
© -» Laſtly, The Doctor cannot reaſonably imagine, that the 
Opinion of Henry ee of * 
Ost 55 kB A Autha- 


Crown of En gland erte r 


Authority to detetinine the preſent Conti 
this is thaking a King "Fa Judge in his own" ule; 
who will not fail to interpret the Laws, as they may ben 


ſerve his Purpoſe. At this tate, T confeſs, che Doctor is ſure 


of gaining his Point; and he may be confident thete ne- 
ver was, nor can be in Nature, fo ſtrange à Creature, as 
an Unlawful King. I cannot however but wonder, that 
a'Perſon' ſo eminent for his Knowledge and Penetration, 
as the Lord Chancellor Clarendon, ſhould ſolittle difcern 
the Evidence of this Maxim, as to think the Judges could 
not fairly apply it to the Caſe of Henry VII. 2 Words 
deſerve to be taken Notice of, as a ſtrange Inſtance of 
Short-fightedneſs in that great Man; and therefore 1 
ſhall recite them at large. Neither will that — oo 
(fays (b) he) of the Judges, in the Caſe ;ſe of Kin e 
when they declared the AF of Attainder to be void by the Atteſſion 

of the Crown, (tho if he had been in Truth the Perſon, 
whom the Crown had Lineally and Rightfully deſcended, it o 
good Law) find, or make the Judges 1 rallel to 
them ; till the King hath as ſtrong a Sword in Aka! , and 
the People as 2455 at bis Pons and Diſpoſal ; and then the 
Makin 7955 Declaring a Law, will be of eq ua} Facility, tho? 
it tay bo not of equ Juſtice. Thus we ſee, how unfor- 
tunate this noble Lord wy in his O Opinion of this Re- 
ſolution of Henry VII. s Judges; he calls it a ſingle Prece- 
dent; he thinks it would bar be followed by any othet 
Judges; and phinly i intimates, that it was not good! Lam, 
by reaſon of the Defects in Henry VIL's Title. And this 
one Circumſtance of its being à fingle Precedent, is e- 
nough to ſpoil the Credit and Authority of this Reſolu: 
tion; for may it not reaſonably be donbted, whether the 
Judges of Kings de Jure (if ever their * fhotild 
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a 


be demanded in ſach a Cafe) would 1000 K r c Fadfo | 


the Benefit of that Maxim? And has not 
Ornament of his Profeffion (c) told us, That the 7 5 er 


(c) L4. Chan 


in Weſtminſter-Hall do fometimes deny a ; Caſe thet 2 — 2 


Fele, and'alone of if, The Docter ibderd (4) Sure 
us, that in Conſideration of the Authority of AY Mag 2 
the Act that illegitimated Queen Elizabeth, wits nbbr reverſed 5 
bythe Lord Keeper Bacon's Advice. But che Dodo? krigws 
very well, that Queen Elizabeth had/a'Title by the" A of 
Sacreſſion, and her Father's Will; VII. had 
no mannet of Foundation, upon which fe right build 
any 


e in 


22 
1 
(4) View, 
p. 46. 
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any Pretenſion to the Crown: And the Queſtion. is not; 
whether this Maxim would not hold good, where Kings 
de Jure are concern d; but whether Kings de Facto can 
legally claim any Benefit from it. I muſt not forget, that 
the Doctor afterwards (e) confeſſes, that an Act was paſſed 
to reſtore Queen Elizabeth in Blood to her Mother: It is 


true, he ſays, this was only that ſhe might inherit the Eſtate 


Bacon 
Henry 7. p. 
43. 


of her Mother s Family, which I am not concern d to call 
in Queſtion at preſent. But the Doctor ſhould remem- 
ber, that Princes never thought it became them. to ſlight 
Ads of Parliament made againſt them by lawful Autho- 
rity ; and therefore Henry VII, notwithſtanding the afore- 
ſaid Reſolution of the Judges, took Care, (F) that all Re- 
cords, wherein there was any Memory, or Mention of his At- 
tainder, ſhould be defaced, cancell d, and taken off the Files; 


| left ſome time or other, if they continued in Being, 
they might riſe up in Judgment againſt him; a manifeſt 


Indication, that he did not think it fafe to rely upon the 
Opinions of his Judges. | 

ITnus I have followed the Doctor through Henry VII.'s 
Reign, which ſeem'd indeed to adminiſter much Conſola- 
tion to him; and it muſt be confeſſed, that many Per- 
ſons, who had long ſought after Reaſons to juſtify their 


Submiſſion to the Powers in Being, fancied they had met 


Vi, 
p. 74, &c. 


with great Relief from ſome Paſſages, which happen d 
under his Government; but I am much miſtaken, if any 
ſolid Comfort can be derived from them. | 

TI n16ur now perſuade myſelf, I am entirely at Li- 
berty to releaſe my Reader from any farther Trouble; 
every thing which occurr'd in the Doctors Writings, 
that had the leaſt Appearance of an Argument, being, I 
think, fully conſider d by me. But the (g) Doctor having 
ſtepped a little out of the Way, to aſſert the Right of 
the Legiſlative Powers, to limit the Succeſſion, (which 


may be very true, and yet Allegiance not due to Kings 


de Fats): I ſhall beg Leave ſo far to follow him, as to ex- 
amine the Truth of ſome Hiſtorical Paſſages, with which 
be has thought fit to illuſtrate his Argument: And if I 
miſtake not, this Diſquiſition will give me an Opportu- 


nity of clearing a Part of Hiſtory, which has hitherto 


lain in much Obſcurity. In this Undertaking I ſhall 


confine myſelf wholly to Matters of Fact; and therefore 
ſhall not diſpute the, Authority: of 13 Eliz, c. 1. which 


— 


Crown of England aſerted, &c. 15 


makes it High Treaſon during the Queen's. Life, and For- 

feiture of Goods and Chattels after her Death, to ſay, that an 

AF of Parliament is not of ſufficient Force to limit and bind 

the Deſcent of the Crown ; neither ſhall I in the leaſt que- 

ſtion the Power of Parliament to entail the Succeſſion : 

Theſe Matters are as much out of my Way, as they are 

above my Reach ; and therefore I am very well content- 

ed, the Doctor ſhould abound in his own Senſe upon 

them, All that I ſhall here obſerve is, that whatever 

Power Kings, with their Parliaments, may have de Jure, 

upon ſuch Occaſions, it is however true in Fact, that no 

Act of Limitation could ever yet effectually exclude the 

next Heir by Proximity of Blood; but ſooner or later, 
Providence has hitherto ſo ordered it, that thoſe who 

were firſt in the Line of Deſcent, have at length gain'd 

the Crown, notwithſtanding all Parliamentary Proviſions 

to the Contrary. I believe it will be allowed, that we 

have no Laws extant of this Nature, before that of (5) d 7 Hen 
Henry IV, in which he ſettles the Succeſſion on his four © 
Sons, and their Heirs, after his Deceaſe ; and it is ob- 
ſervable, that as he was no better than King de Facto, ſo 

none but ſuch ſtood in Need of any Acts of this Kind; 

for the Common Law provided ſufficiently for the Succeſ- 

fion of the Iſſue of Kings de Jure. The next Statute we 

hear of to this Purpoſe, is that of Henry VI, upon his 
Recovery of the Crown ; in which he (i) excludes Ed. () Holt 
ward IV, and gives the Crown to the Duke of Clarence, . 
and his Children, immediately upon the Failure of his 

own Line; but this had no long Continuance, being (% er. 
annull'd, as well as that of Henry IV, upon the Succef- © 
fion of the Right Heir. Richard III, is faid to have ap- 

pointed the Earl of Lincoln, his Siſter's Son, his Succeſ- 

{or ; and Henry VII. was no ſooner placed in the Throne, 

but he alſo procures an (7) Act of Parliament, to ſecure ( Rot. Parl. 
the Inheritance to his Iſſue ; but it is well known, his Hen. ). 
Son, by the Right of his Mother, had an undoubted Ti- 

tle, without the Aſſiſtance of his Father's Law. I come 

now to Henry VIII's Reign: This Prince having baſtar- 

dized both his Daughters by (m) Act of Parliament, () 28 Hen 
found it neceſſary to make uſe of the ſame Authority, to * 7 
render them capable of the Crown. In the Twenty fifth 

Year therefore of his Reign, another Act is paſſed, for 

the Eſtabliſhment of the King's Succeſſton ; in which the 

ds * B b b | Deſcent 
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Dteſcent of the Crown, is expreſly limited to his two 

Daughters, Mary, and Elizabeth; and he is impower'd 
Y 28 Hen. (as he had (n) been before) to give, diſpoſe, appoint, aſſign, 
«7: declare, and limit, by his Gracious Letters Patent, under his 
Great Seal, or elſe by his Highneſs Laſt Will made in Writing, 
and fren'd with his moſt Gracious Hand, at his only Pleaſure, 
rom Time to Time hereafter, the Imperial Crown ofthis Realm 
(for Lack of Lawful Heirs of the Bodies of Prince Edward, 
and the Ladies Mary, and Elizabeth) to ſuch Perſon or Per- 
fons in Remainder, or Reverſion, as ſhall pleaſe bis Hi g- 
neſs, &c, Now the Controverſy between Dr. Higden and 
me, upon this Occafion, is, whether King Henry VIII. 
did truly obſerve the Dire&ion of this Statute in his 
Nomination of Succeſſors, after the Deceaſe of his 
Daughters. That he was impower'd to do this by his 
Laſt Will and Teſtament, is not denied ; and that a 
Pill of his was produced and executed in ſome Meaſure, 
(0) Preface is likewiſe not diſputed ; but however the (o) Doctor is 
rope ofitive, that Henry VIII. did not execute the Powers given 
bem in Parliament, to nominate a Succeſſor by his Laſt Will and 
| Teſtament, ſign'd with his own Hand. And in another 
D Defence, (p) Place, he affirms it with much Aſſurance, That there 
7 mas indeed a Will drawn for that Purpoſe; but it was ne- 
der n d by the King, as the Act of Parliament expreſl 
required, &c. But I ſee no Reaſon for this Confe 
dence; . and I doubt not, when the Reader has well 
conſidered the following Proofs, and Arguments, he 
will allow, that the Authority of this Will is much bet- 
ter ſupported, than the Doctor is willing to believe. In 
order to this, I ſhall ſhew, Firſt, That his Will was ad- 
mitted, publiſhed, and executed as a Legal and Good 
Will. And, Secondly, That the Doctor has not produced 
any ObjeQiog of Weight enough to render its Validity 
_. . queſtionable. 1ſt, I ſay this Vill was admitted, pub- 
liſhed, and executed as a Legal and Good Will ; which 
is evident from the undoubted Teſtimonies of the fol- 

lowing Records and Hiſtories. 
(9) 38 Hen  Wx are aſſured from the (9) Journal of the Houſe of 
— A Lords, that on the laſt Day of January, the Commons be- 
ing ſent for to attend the Lords, the Lord Chancellor 
then declared King Henry VIIL's Death to both Houſes, 
in full Parliament aflembled ; and then a large Part of 
the ſaid Deceaſed King's Will (particularly thoſe Clauſes 
of 


Crown of England aſſerted, &c. 

of it, which related to the Succeſſion of the Crown, and the 
Adminiſtration of the Government, during Edward. VI. s 
Minority) was read publickly before them, by Sir WIE 
lam Paget Secretary of State, Here then we- ſee this Will 
is fairly laid before the Parliament, the beſt Judges of 
its Validity; and we do not find, that any Doubt aroſe 
in that Great Aſſembly concerning it, But on the con- 
trary, we have the Authority of a (7) celebrated Hiſto- O 3i%p N 
rian, That all the Ezecutors appainted by this Wall, did re- Hip. Re. 
ſolve to execute it in all Points, and to take an Oath for their _ 2. p. 4. 
faithful Diſcharge of their Truſt. And that the (g) next 1 13 
Day the Executors did take their Oaths moſt ſolemnly, far their ; 
faithful executing the Mill; that they order d it alſo to be en- 
rolled, and every ane of the Executors was to have an Exem- 
plification of it under the Great Seal, (t) and out of Can; () Wbid. p. ss. 
ſcience to the King's Will, reſalv d to fulfill what be bad in- 
tended. Now, if we conſider, who theſe (a) Executors ©) Se their 
were, and how eminent many of them were for their B ie 
Integrity, as well as Quality; ſurely it will be hard to Wi + 
ſay, they wanted ſo much Judgment, as not to diſcern N. S. 
the Invalidity of this Vill, or ſo much Virtue, as to exe- 
cute what they knew to be a Forgery. But that I may 
not fail to give the utmoſt Satisfaction in this Queſtion, 
concerning the Opinion which was entertain'd of this 
Will in Edward VI's Reign ; I ſhall now lay before the 
Reader ſome remarkable Extras from an authentick 
Copy of the Council Books of King Edward VI, which will 
fully anſwer my Purpoſe. | 

(z) In the Name of G op, Amen. Where it bath plea- (x) Cnncil- 
ſed our late Sovereign Lord and Maiſter King Henry VIII. 22 
of moſt Noble and Famous Memory, &c. by bis laſt Will and in initio. 
- Teſtament bearing Date the zoth of December, in the 38th 
Tear of bis moſt Fortunate and Victorias Reign, to conſtitute 
and ordain as, the Archbiſhop of Canterbury, the Lord Wrio- 
theſly Chancellour, William Lord St. John, John Lord Ruſ- 
ſel, Edward Earl of Hertford, John Viſcount Liſle, Guth- 
bert Biſhop of Dureſine, Sir Anthony Brown, Sir Wil- 
liam Paget, Sir Edward North, Sir Edward Mountague, 
Sir Anthony Denny, Sir William Herbert, Knights, to be 
bis Executors, and to be of the Privy Council with our Sove- 
reign Lord. King Edward VI, until be ſhall be of the full 
Age of Eighteen, &c. We the ſaid Archbiſhop, Thomas | 
Lord Wriotheſly Chancellour, &c. being all aſſembled together 

| in 
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in the Tower of London, the laſt Day of January, in the iſt 
Tear of the Reign of our ſaid Sovereign Lord Ring Edward 
VI. that now is, have reverently and diligently conſider d thi 
great Charge committed unto us ; and calling to Almighty Gop, 
the only Giver of all Grace, for his Aid and Aſſiſtance in all 
our Proceedings, have fully reſolꝰ d and agreed with one Voice 
and Conſent, not only to ſtand to and maintain the ſaid laſt 
Will and Teſtament of our faid Maiſter, and every Part and 
Article of the ſame, to the uttermoſt of our Power, Wits, and 
Cunnings ; but alſo, that every of us preſent ſhall take a Corpo- 
ral Oath upon 4 Book, for the more aſſured and efſefFual Accom- 
pliſhment of the ſame. 

The Firſt Day of February, being Tueſday, all the ſaid 
Executors before written, aſſembled again together in the ſaid 
Tower of London, and there herd the Will eftſones deli- 
berately redde from the Beginning to the En1ing. And con- 
cluding, with one Voice, to adhere and ſtick to their Performance 
of it, did firſt take their Oaths to the King's Majeſty, and af- 
ter immediately ſware to the due and faithful Obſervation of 
the ſaid Will, as the Day before they had reſolved. # 

Wedneſday, Feb. 2. Item, The Lord Proteffour and the 
reſt of the Coexecutours then preſent, having the laſt Will and 
Teſtament of our ſaid late Savereign Lord deceaſed, made Re- 
queſt with oon Voice unto the Lord Chancellour of England, to 
cauſe the ſame to be Recorded and Enrolled in Forme accuſtom- 
ed. And thereupon each of them to have Exemplification under 
the Great Seal of the ſame, for the deing whereof the ſaid Will 


was preſently deliver d by them to the ſaid Chancellcur. 


At Weſtminſter, the 24th of February; The Lord Pro- 


| teffour and others his Crexecutcurs being moſt deſirous of their 


Part to ſee the Will of King Henry VIII. duly and hooly ac- 
compliſhed and fulfilled, as to their moſt bounden Duties apper- 
taineth : For their more certain and aſſured Proceeding in the 
Execution of the ſame, u don mature Deliberation reſolved, that 
before they would proceed, the hole Number of Judges, Barons 
of the Exchequer, the King's Serjeants, Attorney, and Solli- 
citour ſhall deliberately peruſe the bole Will, and frankly de- 
clare their Opinion, what the Executours may lawfully do, how 
and in what Form the ſaid Will might be lawfully executed and 
perfarmed. Whereupon all the ſaid Judges, &c. being called 
into the Exchequer-Chamber, after the Opening of this Re- 


ſolution to them, the ſaid Will was redde from the Beginning to 


the Ending ; And after the ſame was well debated among 


them, 


Crown of England aſerred,;&c. 
them, it was deliver d into'their Hands to be farther conjader'd 


acconlingly: Mo eftſanes aſſembling themſelves together for 
that Purpoſe, and 1 the Vill and every Pare of it, — | 


'd together to the Lord Protefour, and other 


Mountague declared, they had throughly confider d the ſaid 
Will, and with oon Conſent and A Jun pri 63 
how that Part of the Will then in queſtion, might be 
axrcuted; e eee ee ee 41s Hs) . 
On the Sth of March following, as an Inſtance of 
their great Care and Concern. for this Will, the Lord 
Protectour and Council thought convenient, that the Laſt Will 
of their late Sovereign Lord deceaſed, remaining ſtill in the 


Cuſtody of the Earl of Southampton, ſhould for the, more ſafe | 


keeping of the ſame, be beſtowed in the Treaſury of the Exche- 
quer ; and thereupon did. give Order to the Lord Great Ma- 
fter, for ſending for the ſame, which was done accordingly ; 
Upon Receipt whereof, about Ten of the Clock in the Forenoon, 
in a Caſe ſealed, it was firſt opened, end eftſones ſealed, and 
appointed to be kept till the next Da ; at which time it was or- 
der d to be deliver d into the ſaid Treaſury by the Hands of 
Sir John Godſalve Knt. to the Cuſtody of the Officers of the 
ſaid Exchequer. Q wk, 
-  Sizn'd, E. Somerſet, . T. Cant. W. St. John, J. Ruſſel, 
J. Warwick, Anth. Brown, Ant. Denny, W. Herbert. 
 Wedneſiay the gth of March. According to the former 
Order, this Day about Nine of the Clock in the: Morning, the 
laſt Will of our ſaid late Sovereign Lord deceaſed, was deliver d 
by the Hands of the Lord Protettour, in preſence. of the reſt of 
the Council, to Sir John Godſalve Kut. who repairing with 
the ſame to Weſtminſter, and beſtowing in the Place of the 
Treafary, where he alledged the Laſt Wall of Henry VII. to 
remain, brought for Teſtifcation of the Delivery thereof, a Bill 
written in Parchment, ſubſcribed with the Hands of Thomas 
Danyel, William Walters, and John Lambe, Officers of 
the ſaid Exchequer. Theſe certainly are ſuch Marks of 
Reſpect and Reverence, as could not poſhbly be paid to 
a Will, the Validity of which was in the leaſt ſuſpe- 
- In the Year 1549, King Edward VI. having been 
conveyed by the Duke of Somerſet to Windſor, by Vio- 
lence, as was pretended; the reſt of the Privy Council, 
remaining in London, "—_— a long Letter of Complaint 
e "FT to 


2 er 
 Coexecutours ; and then by tbe Mouth of Sir Edward 
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do the King, againſt the ſaid Protector, dated 19th OG 
ber; in which were the following Paſſages: We. tr 


Gear will mite ar Jo 


3 
Eure of your Ma- 
— For the End 
Duk ke of ' Somerſet ; if he Gave 


| 2 he pretendab; 
federation of his to Go p, that his 


ontiſe and Oath require#h ; if be have that Remembrance 
. of the Performance of your Majeſty's Father's Will, that 
fo the Office of A Gch Executour af pertaineth, &c : Let 
him firſt 4s "to be reſtored to your Majeſty's Pre- 

fence, &c. . The Protec toumſpip and Governance of your 

moſt Royal Perſon, was not granted bim by. your Father's 

Will ; but only by A e Je among ft us the Execu- 

tours, and after of others; Thoſe Titles and ſpecial Truſt 

was committed to him during your | Majeſty's Pleaſure, and 
upon N he fold de all things by the Advice of 

Council, &c. | 
"Subſcribed! by the Lord Chancel laur, the Lord Great Ma- 
ſter, the Lord Privy Seal, the Lord Marquis of amber 
ton, the Lord Great Chamberlain, the: Earl of Shrewsbu 

the Earl of Southampton, the | Lune Wentworth, Ma er 
Treaſurer, the Maſter of the Horſe, Maſter Vice-Chamberlain, 

Sir John Gage, Mr. Secretary Petre, Sir Edward North 
Lord [Oh Fs Sir N h Sadler, Sir John Baker, Sir 
Edward Wotton, Mr. Dr. Worton, Sr Richard Southwell, 

Sr Edmund Peckham. 

15 N the 4th Year of this Reign Stephen Ge Biſhop 
of Wincheſter was brought into Trouble for ſome Miſde- 
meanours 65 to his Charge; in which Proſecution the 

C2Theſe following (y ) Interrogatories, among many others, were 
e , put to the Lords of the Privy Council, Oc. 

fers 1. Whether you know, or . heard ſoy, that the late King 
. uy of famous Men, willed him the ſaid Biſhop of Winche- 
E fer, no more the Privy — with the King's Ma- 
1 14 jeſty our Sovereign oo that 2 is; and omitted and expreſ- 
ans oo. oy refuſed to hade him named a other Councellours i in his 
; Tiftament, to be of the Council aforeſaid. 


2. Item, 


| Cray of Bugland afſerred&c. 


| 2. Item, - Whether je know or have beard ſay, that the ſaid 
Biſhop,  aforenamed-as an Execttour in the Teſtament F 
the ſaid late King, was'a little before his Death, at bis Dec 
bis Loſt Will, put out by his Highneſs, alf bu 
tobe op of be foid Bs Executaurs, &c. 
T o theſe Interrogatories the Lord Paget anſver d as 


follows . 
() Taching the late King's putting the Bi Win- (9 J. Fo 
cheſter out of his Teſtament ; it is true, one, Ste- 92 55 


en's Day at Night, four Tears now , his Majeſy ba- 
— been very Sick, and in ſome Cole fog oo 
forthwith called for the Duke of Somerlet's Grace, for the 
Lord Privy Seal, for my Lord of Watwick, for the late oy: 
ſter of the Horſe, for Maſter ny, for the Maſter 
Horſe that now is, and for the ſaid Lord Paget, at that Time 
bis Secretary: And then willed Maſter Denoy to fetch is 
Teſtament. ” Who bringeth forth firſt the Fra a 3 
ment, which his Majeſty liked not, after (be ends aying, that 
was not it, but there was another of. 4 2 Feet written 


with the Hand of the Lord Wriothelly bein a. Fi 
when Maſter Denny had fetched, = be — it, wk 
to marvaile, that ſome were left out unnamed in it, my 


ſaid he meant to have in, and ſome in, whom be meant to hove 
out ; and ſo bad the ſaid Lord Paget, in the Preſence of the 
foreſaid Lords, to put in ſome, that were not named hefore, and 
to. put out the Biſhop of Wincheſter's Name, which was done. 
And then after his Pleafure declared in "ſundry Things, which 
he cauſed to be alter d. and enter d in the Will; bs Majeſty 
came to the naming of Councellours Aſſiftants to bis A. 
Whereupon the ſaid Lord Paget, and the others, beginning to 
name my Lord Marquis of Northampton, my Lord ef Arun- 
del, and the reſt of 2 Council, not before named as Execu- 
tours ; when it came to the Biſhop of Wincheſter, be hed put 
bim out, ſaying, he was a Wilful Man, and not nate n @- 
bout bis Son, the King's Majeſty that now is. Whereupon we 
paſſed over to the Biſhop of Weſtminſter, whom his , Majeſty 
bad put out alſo; ſaying, he was ſcholed, or Juch like Term, by 
the Biſhop of Wincheſter. And ſo paſſing unto the reſt, he 
admitted all of \Cquncil without Stop, ſaving one other Man, 
at whom he made ſome Stick, but nevertheleſs upon our Suites 


relented ; and ſo he was named as a Councellour. 7 * | | 


done, the ſaid Lord Paget read over to his Majeſty, 
2 ond when be came to the Place of Councell bee 
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their Names, he began to move the King again for the Biſhop 
of Wincheſter ; 2 reſt then preſe — er 185 with = 
and did earneſtly ſue to 17 Maje Sg ing the ſaid Bi. 
Hop among the Councellours; but be in no wiſe be en- 
treated, ſayin Ying, be r niet we meant, and ata we 
knew ha ta be a Wilful JIN 
@ FFs, Tue Duke of 3 likewiſe (a) de poſes, That 
a8: © Henry VIII. would not ſuffer the Biſhop e Witcheftet t be 
named as' Executour or Councellour in his Teſtament, tho mo- 
- = it by Sir Anthony Brown, the Duke his Grace, the 
arwick, the Lord Privy Seal, the Lord Paget, 
I Jeden, and other being a | 
TE Earl of Wilthire oh-Treaſurer of En land, 
® 1. Fox, being examined, (b) de poſeth, That he was preſent" at 
—— Opening of the late King's Majeſty's Will, and found not 
the Biſhop of Wincheſter named there, either amongf the Exe- 
cutours, or Councellouts. 
@) 3. For, | Cuthbert Biſhop of Dureſme, being end (c) depo- 
wid e322. oth, That be did not know, that be himſelf was named Exe- 
cutour, unto ſuch time, that the Ki ing was dead: Nor did 
not know, that the Biſhop of Wincheſter was left out, till he 
beard the Te ſtament redde, after the King's Death. | 
From which Paſſages it is obſervable, Firſt, That 
the Vill mention'd in theſe Depofitions, in which: the 
Biſhop of Wincheſter's Name was omitted, was that v 
Will, which was executed as the Laſt Will of King Hen- 
VIII. Secondly, That King Henry VIII. for above'a 
onth before his Death, took great Care in ſettling this 
Wil, in a very deliberate manner ; for it appears from'the 
Lord Paget's Depofitions, that he ſent for that particular 
Copy off it, which he beſt liked; that it was read over 
to him, and ſeveral of his Priv Condil; and that he then 
declared his Pleaſure in ſundry Things, which he cauſed to be 
alter d, and enter d into the Will ; And laſtly, that hs 
Alterations were read and approved of by by him. 
Bur if after all, this Will was'no better than a Forge: 
ry, how came Smpben Gardiner Biſhop of Wincheſter, a 
Perſon of great Experience, Knowledge, and . 


— 


Who was diforacefally excluded out of the Number of the 
Executors, and Councellors, and therefore would have been 
pleaſed with an Opportunity of invalidating the Will, if 
it was poſſible ; how came that Biſhop, I ſay, inſtead of 
urging any Objections againſt its — ( which he 


was 
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Crown of England aſſerted, &c. 
was ſufficiently provoked to do) to preſunie to appeal 
to this very Will, againſt the Power exerciſed be 
Duke of Somerſet as Protector? Which yet it is very evi- 
dent, he does, in the Place cited in the (d) Margin. 
' Lasrrty, When Archbiſhop Cranmer was earneſtly 


ſolicited to ſubſcribe to the Order of Succeſſion appoint- 


ed by Edward VI, we are (e) aſſured, he refuſed to do it 
for ſome time, upon this only Reaſon ; viz: becauſe he 


bal ſworn to Henry VIIE's Will ; to which the reſt of the 
Privy Council return d no other Anſwer, but this; That 


they had done the ſame; and had as tender Conſciences as him- 
ſelf. A good Proof, that neither the Archbiſhop, nor an 
other of the Privy Council knew, at that time, of any jolt 
Objection, that could be made againſt the Will of Hen- 
ry VIII; for it is not to be imagined, ſuch an Opportu- 
nity would have been neglected, of removing his Grace's 
Scruples, had it been then known, that the ſaid Wil 
was liable to any reaſonable Exceptions. 'So that we 
have the fulleſt Evidence that can be deſired, that du- 
ring the whole Courſe of King Edward's Reign, this Will 
was eſteemed of unqueſtionable Validity; at leaſt 1 
may venture to ſay, there is nothing appears, either in 
the Records, or Hiſtories of thoſe Times, that can in the 
leaſt countenance the Suſpicion of its wanting any of the 
Requiſites of a Legal Will. oy" | 
KING Edward's Death was no ſooner known to Queen 
Mary, but ſhe (f) claims the Crown, as well by the Te- 
ſtament and Laſt Will of ber deareſt Father, as by Act of Par- 
liament: An Error ſhe could not poſſibly have fallen into, 


had either her Friends, or her Enemies entertained the 


leaſt Jealouſy of her Father's Will. And the Truth is, 
if any Controverſy ever aroſe upon this Subject; or it 
became a Matter of Doubt, in the Courts of Fudicature or 
elſewhere, in any Time of this Reign, whether Hen- 
ry VITI.'s Will was genuine and valid; our Memoirs and 
Hiſtories are extremely defective, in concealing ſo im- 
portant a Piece of Knowledge from us. | 

Wx do not find indeed, that Queen Elizabeth did fo 
much Honour to her Father's Will, as publickly to found 


: os Med Ms | See her Letter fro i "I 
Ea E f. 5, „ Net e the Ba Genel N Fox” 
9 5 — of Archbiſhop Acts and - Pe and Holinſhead's | 


anmer. p. 1 


EY D d d her 
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her Right of Succeſſion, in any Meaſure, upon it: But 
we are well aſſured, that ſome of her beſt and moſt 
knowing Subjects were of Opinion, that her Title from 
it deſerved very well to be inſiſted on; which ſufficient- 
ly demonſtrates, That the Authority of this Will was then 
thought very good and effectual. Biſhop Fewell's Teſti- 
mony, I believe, will be admitted, as credible for this 
Purpoſe ; which may be found in his View of a Seditious 
Bull, (p. 1 3.) in the following Words: Was not the Crown 
of England due to Queen Elizabeth by Inheritance, and by 
8 and by the Laws of this Realm? Did not her Fa- 
ther warrant it to her by Will, as to bis Daughter? Did not 
Queen Mary, by expreſs Words, leave it to her, as to her Si- 
ſter ? Did not the Nobility of the Realm confirm it? Did 
not Queen Mary's Biſhops kneel before her, and acknow- 
ledge her to be their Natural and Lawful Queen, cc? 
Bur notwithſtanding all theſe Evidences, the Doctor 
tells us, that many and weighty Objections were long 
ſince made againſt this Vill, which to him ſeem unan- 
ſwerable. Let us now therefore conſider theſe mighty 
Objections, and ſee whether they ſo well deſerve his good 
Opinion. It is not pretended, that any of theſe Obje- 
ctions appear d publickly in Writing, till Queen Eliza- 
beth's Reign; and even then, I believe, it will not be 
found, that any Engliſh Subject had the Confidence to 
give them Countenance. The Truth is, the Scotch Na- 
tion was highly offended with this Will, for Excluding 
the Iſſue of their Queen Margaret from the Succeſſion to 
the Crown of England; and therefore, when they found 
the Right of the Houſe of Suffolk openly afferted, 


(2) Hi: Bk which was done by one (g) John Hale, in a particular 


was ruten in 


the Tear 
2563. 


Diſcourſe written expreſly for that Purpoſe; they thought 
it then became their Zeal for the Intereſt of their Royal 
Family, to enquire into the Validity of Henry VIII.'s Will, 
upon which the oppoſite Title wholly depended : And 
the Iſſue was, that at length they fancied, they had made 


very happy Diſcoveries, which would be ſufficient en- 


tirely to overthrow its Authority. What Arguments they 
thought proper to make uſe of upon this Occaſion, they 
were very forward to publiſh ; and we meet with them 
frequently in ſeveral printed Books of Queen Elizabeth's 
Reign ; and therefore, I confeſs, it was Matter of fome 
Surprize to me, to find fo knowing an Hiſtorian as the 
Pt IF |) {; R Biſhop 


Crown of England\aferred,&e, —gh 
Biſhop of Salisbury, reciting the common Objections a. 


gilt this Will out of a Manuſcript Letter, as a Secret, 
Which he alone had the Happineſs to diſcover, (hb) and 00 Hiſt. Re 
which had been bitherto unknown : Whereas there is not one" E. b. 
Circumftance in all that he has ſaid upon this Occafion, 349 | 
but has been more fully urged and repreſented in the 
Engliſh and Latin Editions of the Defence of Mary Queen 
of Sets (i) written by John Lefley Biſhop of N by () The Eng- 
eſuit Parſons in Leiceſter's Commonwealth, and his li Elvis 2 
Conference about the Succeſſon; not to mention John Colvilf's 2 
Palinode, and another Pam hlet, entituled, A Treatiſe 4 
dedaring and confirming againſt all ObjetFions, the uft Title Latin wa 
and Right of the moſt excellent and worthy Prince . James VI, — 
inted, as J gueſs, not long before Queen Elizabeth * 
th. Theſe Books being thus publiſhed in that Queens 
Reign, and diſperſed throughout the Kingdom, are a 
ſufficient Proof, that his Lordſhip had no Need to have 
Recourſe to a Manuſcript Letter, to furniſh himſelf with 
Arguments againſt King Henry's Will. What theſe Ar- 
guments were, and how well they deſerve that Name, 1 
now proceed to examine: And though the Doctor has 
obliged me to confider them only, as they lie in Leithing- 
tons Letter, and Sir Thomas Craig's Book of the Right of 
"Succeſſion ; yet I ſhall be fo 5uft to his Cauſe, as Ks give 
them all the Advantage they are capable of, from tlie 
Books before · mention d. 
1. Ix is ſuggeſted by Leithin , and Sir Thomas 
Craig, that this Will of Henry VIIL was not figned with 
his own Hand, but only with "his Stamp, and therefore was 
not good in Law ; for the As of Parliament, which im- 
poder d him to limit the Succeffion by his Laft Will and 
Teſtament, obliged him to fign it with his own Hand; 


which not being performed, the Will was of no Autho- 


To this I anſwer, Firſt, That it cannot well be ug 
we Intention of thoſe Acts of Parliament, to reſtrain the 
King from ſigning his Will with his Stamp: And, Second- 
h. That the Low looks upon any thing that is figned 


with the King's Stamp, as of equal Authority with that 
—_ is figned with his Hand. 

that it cannot well be thought the Inten- 
tion *. af ds Acts of Parliament, to reſtrain the King 


* bgaing his Will with his Stamp. For from what 
Cauſe 
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Cauſe ſoever it might proceed, it is certain, that before 
the Paſſing of this laſt Act of the Succeſſion, the King 
generally made uſe of his Stamp upon all Occaſions; an 

whatever was thus ſigned, was univerſally receiv d, and 
allowed to be effectual to all Intents and Purpoſes, as if 


the Letters of his Name had been particularly and ex- 


preſly formed by his own Hand. I have ſeen the Con- 
cil-Books of the 33d and 34th. Years of his Reign, in 
which a great Number of Commifhons and Warrants 
are mention'd to have had no other Authority, but his 
Stamp ; and it is well known, before that time he ſeldom 
gave himſelf the Trouble of uſing a Pen. It was un- 
doubtedly therefore more for his Kaſe and Satisfaction, 
to be left ſtill to his Liberty of making uſe of his Stamp, 
as he had accuſtomed himſelf to do; and we are well aſ- 
ſured, his Parliaments had too much Complaiſance for 


him, to croſs him in any of his Inclinations. 


Bu r, Secondly, The Law makes no Diſtinction be- 
tween a Vill ſigned with a Stamp, and the ſame Perſon's 
own Hand; but looks upon the former as of equal Au- 
thority with the latter. This we are ſure is true in the 


Caſe of private Men; and that it alſo holds good in the 


Queſtion now before us, we have the Judgment of Hen- 
ry VIII. s laſt Parliament; for the Commiſſion, by which 
the Duke of Norfolk's Attainder was paſſed, was ſign d 
only by the King's Stamp; and yet the Act of Parliament, 
which enabled the King to paſs Acts by Commiſſion, 
(9 ſays expreſly, that it ſhould be fign'd with his Hand. 
This plainly ſhews, that whatever was fign'd by the 
King's Stamp, was, in the Opinion of that Parliament, 
figned with his Hand; and therefore the Journal of Par- 
lament, when it mentions that Commiſſion, ſays, it was 
ſigned (I) Signo manuali Regis. It may indeed be ſuggeſt- 
ed, that for this very Reaſon the Attainder of the Duke 
of Norfolk was reverſed in the Firft Parliament 'of Queen 
Mary's Reign; viz. (m) becauſe the Commiſſion, by which 
that Attainder was paſſed, was figned by the King's 
Stamp, and not his Hand. But we have a later and more 


ch 33Hen . ca. © _ 2 A 


00 Lettres Patents Er of Sarum's Hiſtory of the Re- 
ſigne Henry Rex Manuel del Roy. Vide formation, Part 2. ow Ka and Dy- © 
Dyer's Reports, Term. Mich. Aue 1 er's Reports, Term.! fi 1=0 Mariz, 


remark- 
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remarkable Judgment given in Parliament, which way 

juſtly de thought ſufficient to determine this Contt 

and that was in the Caſe of the Act, which appointed the 

| Oath, and alto the Mal Tax, (if 1 Make not) 

which were both paſſedl by u Comiſſion ſigned only 

King Witham's the Day before he died. Will the 

Doctor now ſay, theſe Acts were of no Authority, and 

that whatever was done purſuant to them, wis contrary 

to Law? I am perſuaded, he will not own this t6 be his 

Opinion. But if he will allow the Stamp of a King to be 

of ſfficient Authority in a Commiſfion of this High Na- 

ture; he will be very hard put to it to prove, that it f 

of no Force in the preſent Queſtion. | 

2. IT is ſaid, this Stamp was not ſet to the Wl by ths 

King himfelf, nor by his Order; but that after. the Kink 

bud lf he Uſo of bis Reaſon, or wil paſt Senſe and Memoty, | 

one William Clark pat the prong to it; which was achitow-- 

ledped by the ſaid Clark openly before Queen Maty and her 

Privy Coun — alſo. the OT. 7 this was like- 

wiſe atteſted in Parliament in Queen Mary's Time, for the Re- \ 

ſtitution of the Duke of Norfolk, by the Lord 2 This 

we find affirm'd in Leithington's s Letter, and Sir Thomas 

Craig's Book of the Sutceſſion; and the (n) Biſhop of C) 56 

Roſſe is not only poſitive it theſe Points; but adds ſons 22 ri 

farther Particulats in the Paſſage — — 1 2 * 

We ſay then, that the King hevet ſigned the pret ei 1 22.5 

his own Hand ; neither ds we ſay it by bars — Arie rad 

it by eur forrher Conje ures and only ; but by good p. 

and 2 Witneſſes, "het avouch a ify of their own certain 2 8. 

Knowledge, that the Stamp vnly was put to the ſaid Will, wr 

that even when the King binſelf was now dead or dying, and 

paſt all Remembrance. The Lord Paget being one the Privy 

| Council with Queen Mary, ren 1 1781 

tion, for the Horiour of the Realm, for Reverence band 

ne _ in the Fact himſelf calpable, and in a 4 there- 

to by gt feveetl'; did fort of all Men diſcloſe the 

ae; 5 to the ſaid Council, and then before the whole Par- 

liament. Sir Edward Mountague 4 55 the Chi 77 1 — 
and preſent at the ſaid Doings, dil confeſs the ſane, 

as 2 641 6 2 the Council, as ” ng the Pede 1. Wil 

liam Clark, aferibed among other pretenſed Witrieſſes , tonfeſſed 

the Premiſes to be trewe; and that himſelf put the Sta tamp to the 

fd Will arid ten ward Tyr bis Charter of Pardon fo 
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the ſaid Fat. Upon which . well and adviſed- 


ry, with the Advice of 
ber Council, to the Honour of Go p and the Realm, to the 
Maintenance of Trewth and Juſtice, and the Rightful Succeſſion 
of the Crown, for the eſchewing 'of many fowl Miſchiefs, 
which might upon this Forgery enſue, cauſed the Record of the 
ſaid forged Will, remaining in the Chancery, to be cancelled, 
defaced, and abolyhed, as not worthy to remain among the 'trew 
and ſincere Records of this noble Realm. And to the ſame 
Purpoſe writes the Author of the Treatiſe, Declaring the 
Right and Title of King James VI. to the Crown of England, 
which I had before mention d. Now it muſt be confeſ- 
ſed, theſe Facts are conſiderable, and would be of great 
Weight, in putting an End to this Diſpute, could they 
be well proved: But I ſhall now ſhew, that ſome. of 
them are falſe, and the reſt depend upon too ſlight an 
Authority to be credited. 

Firſt, | ſay, ſome of theſe Paſſages, which are related 
as certain Matters of Fact, are falſe. It is not true, that 
Henry VIII. was dead, or dying, or paſt Senſe and Memory, 
when the Stamp was ſet to his Will: For this was done 
on the .Thirtieth of December, which was a full Month 
before he died; and it appears from the Lord: Paget's 
Depoſition, (before cited) that there was no, Part of this 
Will, which had not been duly. and maturely confider'd 
by the King, while he had the perfect Uſe of his Under- 
ſtanding, four Days before it was fign'd. 

Secondly, That the Stamp was ſet to this Will by one 
William Clark, without the King's Order, &c. is ſaid with- 
out any manner of Proof by theſe Writers. And ſure- 
ly, in a Matter of this Conſequence, they will not take 


it ill, if their bare Word is not admitted for Evidence. 


They tell us indeed, that my Lord Paget declared before 
the Council and Parliament, in the Firſt of Queen Ma- 
ry, upon the Occaſion of the Reftitution of the Duke of 
Norfolk, that the. Stamp was ſet to this Will by William 
Clark, &c. But what Evidence is there for this? We have 
neither Record, nor Hiſtory, no printed Book or Ma- 
nuſcript, beſides what has been written by Gentlemen of 
the Scotch Nation, that affirms any thing of this Matter. 
What Occaſion could my Lord Faget have, to mention 
the Vill of Henry VIII, when the Duke of Norfolk's At- 
tainder came under the Conſideration of the Parliament? 

- What 


Grown of En gland aſſerted &c. 
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What Relation had they one to anotlier? Beſides, chis 


Lord was the firſt, that produced this Vill, and read it 
in open Parliament, as undoubted and genuine: He 
ſwore, as an Executor, to perform it; and all along 
acted in that Truſt, as one that believed it of unque- 
ſtionable Authority ; and all this I have proved from un- 
eonteſtable Records. Is it reaſonable therefore to believe, 
that a Perſon of his Quality and Character, would have 
acted ſo baſe. and diſhonourable a Part? Does it any 
here appear, that he ever retracted his firſt Evidence ? 
Or if he did, ought not a Matter of ſuch Conſequence 
to be as well atteſted, as what he had declared before in 
Favour of the Vill? But nothing Satisfactory in this re- 
ſpect has yet been produced: Indeed the Adverſaries to 
this Will have been bold enough to inſiſt upon ſuch a 
Retractation of the Lord Paget; and have alſo been vain 
enough to expect, it ſnould be admitted as an undoubted 


Matter of Fact: But the World is not yet ſo complai- 


ſant, as to give Credit to the bare Affirmations of a Par- 
ty, ſupported by no plain and legal Proofs; and there- 
fore till we are better aſſured of the Truth of their Aſſer- 


tions, we muſt · beg Leave to look upon them as unwor- 


thy of any Regard or Countenance. Surely, ſuch impor- 
tant Tranſactions, had they ever had an Exiſtence, might 
have been demonſtrated from ſome authentick Inſtru- 
ments, preſerv d among the publiek Records; and it is 
not eaſy to imagine, that the Journals of Parliament, and 
Council- Books, ſhould paſs them by without any manner 
of Notice; and yet we know, that nothing of this Na- 
ture is to be found in thoſe Writings. After all, if it 
could be proved, that the Lord Paget did give in the 
Evidence pretended, in Queen Mary's Time, it may ve- 
ry well be a Queſtion, whether this could be of Weight 
enough to overthrow the Credit of his former Depoſi- 
tions, in Favour of the ſaid Will: For the Biſhop of 


Reoſſe himſelf (o) confeſſes, That if any ſuch Witneſs, ur Cs) Defence 


Executor, bad upon his Oath before a Lawful Juige, depoſed, 
of his omn certain Notice and Knowledge, that the ſaid Will was 
ſigned with the King's own Hand; in caſe be ſhould aftewards 
contrary and revoke this his ſolemn Depoſition, it ought.not lighely 
to be- diſcredited, for any ſuch Contradictian afterward hap- 
pening. But I have fully ſhewed, that this Lord Pager 
did in King Edward VI. s Reign, upon ſeveral, publick 

281 * | Occaſions, 


of the Title of 


Mary Oween 
of Srom, 
Engliſh 89. 
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Chief Juſtice Montague, did likewiſe a 


ſays, carries the greater Weight ; ' berauſe he appeals fe 


true; but certainly it was no Argum 


— 
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Occaſions, manifeſt his Belief, that Hwy! n 8 Will 


was good and genuine 
War has — ſaid la dir imaginary Retracta- 


tion of the Lord Paget, may equally ſerve, as an An- 
and the Lord 


ſwer to the Surmiſe, that William Clark, 


ras Witneſſes 
againſt this Will : For all this is affirm'd without any 
manner of Proof; and is a Piece of Hiſtory no where to 
be met with, but in thoſe few Scorch Writers abovemen- 
tioned ; who were indeed truly worthy of Commenda- * 
tion, for the Fidelity and Zeal they bes d in their 
Miſtreſs's Cauſe; but were undoubtedly impoſed upon 
in theſe Particulars. For ſurely it is a very diſhonoura- 
ble Reflexion on Sir Eward Montaegue's Mentery, to ſay, 
he rejected the Authority of this Will in Queen Mary's 
Days, who was ſworn to it in Edward VL, and took 
Care to ſee it executed ; and alſo upon a ſerious and de- 


liberate Peruſal of it, with the reſt of the Judges, gave 
his Advice, how ſome particular Parts of it might beſt 
be performed, as I before obſerved out of King Eqward's 
Council Book. Theſe Actions were manifeſt Indica- 


tions, that he did not then ſuſpe&the Authority of King 


Henrys Vill; unleſs we are to ſuppoſe, he acted againſt 
his Opinion and Conſcience, which we ought not to be 
euſily prevail'd with to believe. 

Ar TEE all, I am ſenſible, I have not yer hütet Do- 
Gor Higden ; for he (p ) tells us, That what Leithington 
s for the 


Truth of it, not only to Sir William Cecill, the Miniſter of 
State to whom be writes; 3 but to ſeveral Noblemen then alive, 
who could not but know, whether what he affirms to have hen 
done in open Parliament twelve Tears before, was really done or 
not; &c. Admirable Reafoning ! I doubt not but-Sir 
William Cecil, and the Noblemen appeal'd to in that Let- 
ter, did know, whether what was affirm'd there was 
ent it was fo, be- 
if it 


cauſe Leithington might eaſily have been confuted, 


had been otherwiſe : Fer furely Men may be confident 


in their Miftakes, and aflert Things boldly againſt 


Truth, and yet be fo deſpite, as to be be thought unwor- 
thy of a Confutation am conſident, this is the true 


| Reaſon, that fo little Notice has been hitherto publiſhd; 


of the many notoriays Ay that fill almoſt every 
Page 


Crown of England aſſerted, & c. 
Page of the Reigns of King Cha#les II, and King ames Il, 


in the Third Volume of The Complete Hiſtory of England: 


And yet, for fear that the eſtabliſhd Reputation of 
the Hiſtories publiſſi d with it, in the Firſt and Second 
Volumes of this Collection, and the Bulk of the Whole, 
conſiſting of three large Volumes in Folio, ſhould gain 
it any Credit in the next Age, as much as it is deſpiſed 
in this; and what is now known to be wholly owing to 
the general Contempt of the Book, ſhould then by ſome 
Doctor Higden be improv'd into an Argument of its Au- 
thority ; there is an Examen Hiſtoricum of it now preparing 
for the Preſs, by a (9) great Man, that had himſelf no 
inconſiderable Share in the Publick Affairs of the Time 
he writes of, and was an Eye-Witneſs of many of the 
Falſhoods publiſh'd in this Third Volume of our Complete 
Hiſtorian. But to return to Doctor Higden. How does 
he know, that Sir William Cerifl, and other Noblemen ap- 
pealed to, did not ſhew Secretary Leit hington his Errors 
in the ſeveral Points infiſted on in his Letter? I rather 
believe indeed, that they did not do him the Honour to 
undeceive him in thoſe Particulars: For Queen Elizabeth 
and her Miniſters thought it a Piece of Wiſdom (for 
many Years of her Reign) to conceal her Reſolutions a- 
bout her Succeſſor; and therefore none about her were 
mitted to enter into Debates about the next Title after 
her Deceaſe. But however that might have been, it is 
ſufficiently evident, that Secretary Leithington was miſin- 
formed in ſome Particulars, which he mentions in his 
Letter; for when he leaves it to ſuch, as are to claim after 
the Iſſue of Henry VII, to lay in Bar the Polygamy of Charles 
Brandon Duke of Suffolk; I muſt take the Liberty to 
charge him with a ſcandalous and unpardonable Defama- 
tion of that Noble Peer : That this Duke of Suffolk had 
another Wife living at the Time of his Marriage with 


Henry VIII. s Siſter, was indeed a Calumny too much 


credited by the Friends of the Stuart Family, in the Be- 


oundleſs a Calumny, and ſo eaſily confuted, that the 
World was ſoon convinced of their Error, in giving it 


(9) The Learned Author of the Re- World with a Specimen of the Unfaithfil- 
ons on ſome Paſſages in Mr. Le 3 and Prevarications of this Pretended 

tres Lift of Mr. ohn Lockez in the Hiftorian, 

Preface ts hich be has already oblig d the \ | 


Fff ( J any 
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ginning of Queen Elizabeth's Reign; but it was ſo, 


* 
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any Countenance; inſomuch that when the Biſhop tf 
tle, he was aſhamed of ſo notorious a Falſhobd, and 
jections againſt the Houſe of Saat; which, had the 


T he Hereditary Right of the 


© . 
— 


Roſſe wrote his Defence of Mary Queen of Scots and her Ti. 


therefore refuſed to allow it any Place among his Ob- 


Story been true, would have been of great Uſe and Ser- 
vice to him. And it deſerves to be taken Notice of, that 


 - this Slander was never aſter tevived by auy Writer of 
Queen Elizabeth's Reign, (as far as I have been able to 


diſcover) till Father Parſons the Jeſuit publiſh'd: Leicefter's 
Commonwealth, and his Hiſtory of the Succeſſion ; in which 


Piece, he thought it became him to omit none of thoſe 


fcandalous Aſperfions, which might help to create an 
Averſion to the Families of Scotland and Suffolk; that he 
might the better advance the Intereſt of the Court of 

in. In our Days indeed an eminent Writer has ve- 
ry ſurprizingly, by an unfortunate Slip of his Pen, re- 
ſcued this Calumny from Oblivion, and given it a freſh 
Currency in his celebrated Hiſtory. I have: ſeen it often 
affirmd (ſays this great (r) Author) in many Letters and 
Writings of that T ime, that all the Iſſue of Charles Bran- 


don was illegitimated, fince be was certainly married to one 


Mortimer, before he married the Queen of France ; which 


Mortimer lived long after his Marriage to that Queen; ſo 
that all her Children were Baſtards. | Some ſay be was divor- 
ced from his Marriage to Mortimer; but that is not clear 
to me. I know not how it came to paſs, that his Lord- 
ſhip's uſual Tenderneſs for the Honour of Henry VIII. 
did not a little reſtrain him from ſo readily giving his 
Aſſent to ſo ſuſpicious a Piece of Hiſtory; for undoubt- 
edly it may be reckon d among the great Blemiſhes of his 
Reign, that he match d his Siſter to a Perſon, who had a 
Wife then living. Befides, had his Lordſhip been at 
Leiſure to reflect thorowly upon this Paſſage, before it 


fell from his Pen, he would undoabtedly have found- it 


difficult to believe, fo remarkable an Occurrence could 
have been, either a Secret to all our Engliſh Writers, or 
omitted by them, had it been known. And, Laſtly, It is 
Pity his Lordſhip did net confider, how many{s) Noble 


(r) Bifhop of Sarum's Hiſto of the 0 * not be anacceptab eptable to the 
NR . See Reds ts be nforeel, who — 
alſo Part 2. B. a. p. 236. of thet H. MNoblemen are, mho haue the Hanour 10 le 
feng | deſcended from the Duie of Suffolk, and 


Crown of England afferted, &c 
Families ore injured,” if what he has affirm d ſhould 
2 untrue; for it is not to be imagin d, they ſnould 


inſenſible of the Honour of deriving a Legitimate 


Deſcent from the Siſter of ſo great a King. I proceed 
now to ſhew, that I have not without Juſtice queſtion d 
this Part of his Lordſhip's Hiſtory; which I am per- 
ſuaded will be done effectually by the following Extract 
out of a Manuſcript Diſcourſe, written by Mr. Jahn Hale, 
in the Year 1563. | 


Againſt theſe Heirs of the French | Queen it is objeffed, 
that they were not lawfully born ; but verily this is a mere 


Slaunder, -growen altogether upon Malice, and no Accuſation 
made upon any juſt Preſumption. For I beſeech you tell me, is 
it like, or can any re-ſonable Man think, that if Duke Charles 
. bad had another Wife living, when he married the French 

ueen ; that King Henry would have conſented, that his Si- 
2 have receid d ſo great Inj , that ſhe ſhould have 
been kept like a Concubine ? - Would bis Council have ſuffered 
fo great an Infamy to have come to his Majeſty's Stock? Or 
would the Nobility of the Realme with ſuch Triumph have ho- 
noured ſo unlawfull an A# ? Wou'd the Common People, who 
many times be ready to ſpeak Evill of Well-doing, have holden 
their Tongues in ſo manifeſted Adultery ? Is it like, that in ſo 
long time, that the French Queen and the Duke lived together 
as Man and Wife, (that was all the Life of the French Queen) 
ſhe ſhould net have heard of it? Vas it peſiole that amongeſt 
fo many Women, which dayly reſorted to her, none would have 
told her of it? Or is it to be believ'd, that ſhe, contrary to 
the Nature of all other Women, would have been contented, that 
another ſhould have been Partaker of that Fleſh, which ſhe ac- 
cording to Gop Mord took only to be her own? Or can any 
Man think, that any Woman can be contented to live in mean 


the French Queen; and therefore. I ſhall Duke of Somerſet: All theſe are line 
here ſet down their Names in thei os deſcended from Charles . Bale 
as they occur to my. ry. The fi Suffolk, and the French Queen, by their 
| of abc Houſe of Suffolk, now lining: = eldef Daughter Katharine. Aud it is al- 
the Lord Bruce (Son to the Earl Rileſ- fo well known, that the Earls of Derby, 
bury) and his Sifter the Counteſs of Car- for ſeveral Succeſſions, recton d it as one of 
digan; then fallow the late Earl of Win- the nobleft Inflances of their High Extra- 
chelſea * the E e- Zion that they 2 ries 
 neage, ent £4 eo unge 10 

all the =p the Lady Frances, — — Bal. om. So that the 
Viſcounteſs W ; the Earl of Bur- ſeveral Branches deſcended from them, 
lington, 4d ue of his Father and mould be % numerous to be eafily called ro 
Grandfather ; the Children of the late Du» Mind, and _ take too much Room to be 


cheſs of Queenaborough, and the preſents here mention 
| Degree, 


m the Lady 
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Degree, when ſhe may be a Dutcheſs, | as the Lady Mortimer 
might have been juſtly, if ſhe had been the Duke's Wife ? - Sure- 
ly there is no Reaſon to make any Moan to think ſo; then much 


leſs to report ſo. But ſuppoſe, that the Duke had had another 
Wife living, at that time he marryed the French Queen; 


yet foraſmuch as He and She were marryed together openly, con- 
tinued all their Lives as Man and Wife together, and nothing 
ſaid againſt them; and every Man took them for Man and 


Wife; and that the Lady Frances, and the Lady Elianor 
were not taken to be Baſtards during their Lives: Nom after 
their Death neyther they nor their Children may, by the Laws of 
this Realme, be accounted ſo. Nec juſtum aliquando mor- 
tuum facere Baſtardum, qui toto tempore ſuo tenebatur 
pro legitime, as appeareth by a Judgement given at Weſt⸗ 
minſter in 13* Edw. 3% F dec 

| But for the Declaration of the Truth of this Matter, and to 
putt out of the Heads of the People this fond Opinion and Talk, 
which is only moved of Malice, and cometh not of any certain 
Knowledge ; and encreaſed by light Credit without Conſidera- 
tion; and mayntained by ſuch as no doubt paſs ſo much upon 
the Trueth, as deſirous to ſatisfie their froward Affections. 
Nu hall underſtand, that the Duke of Suffolk, Charles 
Brandon, being in the Court, living fole and unmarryed, made 
Contract of Matrimony with one Mrs. Ann Browne. 
But before any Solempnization of Marriage, not only had a 
Daughter by her, (which after was marryed to the Lord Powis) 
but alſo brooke Promiſe with her, and openly and ſolemply mar- 
ryed with the Lady Mortimer; which Marriage the ſame 
Mrs. Ann Browne judicially accuſed to be unlawful ; for that 
the ſaid Sir Charles Brandon had not only made a Pracon- 
tract with her, but alſo had carnally known her. Which things 
being duly proved, and Sentence of Divorce, between the ſaid 
Sir Charles and the Lady Mortimer, given and denounced, 
he marryed ſolemnly the ſaid Mrs. Ann Browne : At the 
which Marriage all the Nobility were preſent, and did bonour 
it. And afterwards the ſaid Sir Charles had by the ſame 
Mrs. Ann Browne, another Daughter, which was marryed 
to the Lord Mounteagle. After this, the ſaid Mrs. Ann 
Browne continewed with him all her Life as his Wife, and 
dyed bis Wife without any Impeachment of the Marryadpe. 
After whoſe Death, King Henry having him in great Favonr, 
intended he ſhould for his better Preferment have marryed the 
Lady Liſle, being a young Mayd, an Inheritour. „ 
; | , 


[ 


Crown of England afſerted)/&c. 20 
the faid Sir Charles was created Viſcount Liſle © But that 4 
Marriadge by reaſon of ber Youth took no Place. After "thi 
he was created Duke of Suffolk, about the which Time Lewis 
the French Ring dyed 5 and leavyng the ſaid Lady Mary 
(Daughter to King Henry VII.) Widow ; the ſayd Charles 
| Dake of Suffolk was ſent into France for her, and with the 
Conſent of Henry VIII. marryed her twice, firſt ſecretly in 
France, and after openly here in England, (as before is decla- 
red) and ſo they lived together all their Lives long as Man and 
Wife, and were ſo accepted and taken of all Parts, and na Per- 
fon impugning or oinſhing of the ſame ; for there was no juſt 
Cauſe. After this they had Iſſue between them; that is, the _ 
Lady Frances, and the Lady Elianor. w 140 
| Againſt whom the Lady Powes, their Baſe Siſter, in the 
Time of King Edward VI. alleged Baſtardy ; but yet notwith- 
ſtanding that, they were both by the Laws of the Realme, and 
the Canon Laws declared to be legitimate, and approved to 
born in Lawfull Matrimony, ſo as no Man can ſay, they be 
Baſtards. And if that they cold, yet at this preſent, becauſe it 
was adjudged for them, that it was not ſo; and alſo for that 
they both be dead, and dyed taken as Legitimate ; he ought. not 
to be heard by Order of any Law in the World, if be wold ob- 
 Trvs did this Gentleman long fince wipe off the 
Aſperſion caſt upon the Iſſue of Charles Brandon, and the 
French Queen; to which it does not appear, that any 
Reply was ever made; and it certainly had that Effect, 
that the Biſhop of Roſe, and others the moſt Learned Aſ- 
| ſertors of the Title of the Houſe of Scotland, never aſter- 
wards thought fit to urge this Objection. Leithington 
indeed, and Parſons have had ſo little Modeſty, as to re- 
peat this Calumny, at the ſame time that they confels, 
they had ſeen this Diſcourſe of Mr. (u) Hales ; but nei- () & ti: 
ther of them has pretended to ſhew, that he had miſre- ng n- 
ented the Fact, or departed in the leaſt from Truth Nene i: 
in the Relation of it. 722575 
I x may be farther obſerved, that Henry VIII. expreſly Hal fl 
provides in his Vill, that the Heirs of the Lady Frances 
and Eleanor (to whom the Crown was to deſcend after 
his Daughter Elizabeth) ſhould be lawfully begotten ; a Qua- 
 lification, which therefore he may be ſuppoſed to have 
believ'd, was not Wanting in their Mothers. But if any 
ſhould be fo contentious, as to diſallow of this Conſe- 
_ Geg quence z 


- The Heretitary Right of the 


ICL leaſe, as ſtill to queſtion, whe- 
ther the Legitimacy of the Children of the Duke of Suf- 
folk, and the French Queen, is ſufficiently proved; they 
may enjoy their Humour, without any real Prejudice to 
the Iſſue of the Lady Frances and Eleanor, who had Un- | 
doubtedly a good Title by this Vill, whatever the Birth 
of their Mothers might have been. 105 

AN OT RHEN Ohjection againſt this Vill is, That the 
Original had been embezzled, and was not to be found, This 
is urged. by Leithington; and (z) the Biſhop of Roſſe fre- 
quently challenges the Advocates of the Houſe of Suffolk 
to produce it; and even Mr. Hales himſelf (y) was of 


quence ; or ſo difficult top 


that Opinion, that it was deſtroyed in Queen Mary's 


Time, by the Enemies of the Proteſtant Religion. But 
they were all extremely miſtaken ; for the (z) Original 
Will is ſtill extant, and may be ſeen in the Chapter-Hauſe 
at Weſtminſter : It was firſt indeed repoſited, by (a) Or- 
der of Council, in the Treaſury of the Exchequer ; where 
it continued till about 18 Years ago it was removed, 
with the reſt of the Records, oc. into the Place, where 
they now-lie, as a more proper Repoſitory for them 

if 1 am righty-ipformed. In a word, this Original 
Will has been often ſeen and peruſed by able. Judges, 
by whom I have been aſſured, that the Letters of 
the 'King's Name are evidently formed by a Pen; and 
therefore ſtrictly and properly by his Hand, and not by 
his Stamp; They have likewiſe obſerved, that ſome of 


the Stroaks of the Letters are plainly uneaven, as drawn 


by a weak and trembling Hand, in the Time of his Sick- 
neſs; and are manifeſtly diſtinguiſhable from thoſe made 
by his Stamp, which 1s preſently diſcerned at the firſt 
View: I will not preſume to undertake for the Exact- 


neſs of this Account, though I have good Reaſon to re- 


ly upon it; but if the Reader has any Scruples, he may 
eaſily ſatisfy his Curioſity, by comparing the King's Name, 


as it is at the Head of this Vill, witk his Stamps; many 


whereof may be met with in the Cattan, and other Libra- 


ties about the Town. From whence it is evident, : how 


little the Court of Queen Elizabeth troubled themſelues 


c ) Ke bi Defence of Mary feen 65 A true © „ it may be wand in 
nn ne KI XU. OW 
In his Defence of .1 F Ihe ie recited this | 
Suffolk, printed in the Appendix, 7. 9 2 as: MED er 
| about 


- 


Crows of England aſſerted, &c. 
about the Diſpute concerning; the Right of Succeſſion in tie 
Houſe of Suffolt; ſince they ſuffer d ſuch Miſtakes to paſs 
upon the People, without the leaſt Contradiction, when 
it was in their Power to rectify them at their Pleaſure. 
Adi, we are told by the Adverſaries to this Wall, 
that the Witnefles to it were of no Quality or Fortune; 
and therefore not like to be made uſe of by a Prince up- 

on ſuch an Occaſion : And they add, that it is no ſmall 
Prejudice againſt it, that it was never proved in the Spi- 
rina Curt. But theſe are vain, and frivolous Obje- 
ctions; for of thoſe that figned as Witneſſes, the firft 
was a Knight, three others were the King's Phyſicians, 
and the reſt, Gentlemen that had good Employments a- 
bout the Court; and therefore he gives each of them 
ſach Legacies in his Will, as in thoſe Days were not 
thaught inconſiderable. As for the Probate of the Wil, 
whethet or no it was performed according to the uſual 
Forms id the Spiritual Courts, is a Point of no Moment, 
and therefore not worth enquiring after. It is enough, 
that it was laid before both Houſes of Parliament ; and 
that the Executors adviſed with the Judges, and other 
able Lawyers about it; who gave their Opinions, how 
it might be beſt executed, as a good and valid Will. Be- 

fides, this we are aſſured, that the Council required the 
Lord Chancellor to cauſe it to be recorded, and enrolled in Form 
accuſtomed ;:and therefore if any will ſtill inſiſt upon it, 
that it ought to have been proved in the Spiritual Caurts ; 
it will be expected, they ſhould give an Inſtance of 
any Royal Will, that was ever ſubjected to thoſe common 
Forme. 1275 

-Laſtly,- It is objected, that the Earl of Hertferd, and 
Lady Katharine Grey, (eldeſt Daughter to the Duke of 
Suffolk.) being required to prove their Marriage in the 


Time being limited, within which they were obliged to 
produce their Witneſſes, they were not able to do it; 
and therefore the Archbiſhop of Canterbury proceeded to 
2 definitive Sentence, whereby the pretended Marriage 
was declared Null and Void; and conſequently the Li- 
tle from this Lady (who was firſt in Deſcent from Charles 
Brandon and the French Queen) was entirely defeated. 
But this Objection does not affect the Derby Family, 
which derives ſelf from the Lady Eleanor the wo 
TIX iſter. 


Beginning of Queen Ehzabeth's Reign, (b) and a certain () Camden 


Annal. Eliz. 
A. D. 1562. 
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the Validity of the Earl of H | 
wards brought to a Tryal at the Common Law; when the Mi- 
niſter, who married them, being preſent, and other Circumſtances 


The Hereditary Right of the 
Siſter. Beſides, Sir William — aſſures us, (c) That 
ford's Marriage was after- 


agreeing, the Jury (whereof John Digby of Colſhill in the 
County of Warwick Eſq;' was the Fore: Man) found it a good 
Marriage. 2 | | ol 18 
Tuus I have at large conſider d all the material Ob- 
jections againſt the Validity of Henry VIII's Will; and, 
if 1 am not too partial to my Performance, I ſhall never 
be put to the Trouble of a farther Vindication of it. But 


for the Reader's greater Satisfaction, I have inſerted in 


the Appendiz to this Diſcourſe, a genuine Copy of this 
Original Will, and alſo Mr. J. Hale Defence of the Houſe 
of Suffolk; by the Peruſal of which he may be more 
fully inſtructed in this Controverſy. I ſhall only now 
add, that as much as this Excluſion of the Scotch Line has 
been exclaimed againſt; there was a politick Reaſon for 
it, which will juſtify Henry VIII. in the Opinion of ma- 
ny Perſons ; and that was, becauſe the Regency of Scot- 
land had refuſed to marry their young Queen to Prince 
Edward, according to the Agreement made for that Pur- 
poſe. This Refuſal was ſo much reſented by Henry VIII, 
that it undoubtedly occaſioned this Limitation of the 
Suecefhon in his Will; not only for a Puniſhment for 
their Noncompliance ; but rather as an Inducement to 
them to conſent to this Marriage ; fince otherwiſe there 
was no Hopes of obtaining the Crown of England: And 

it may likewiſe be obſerved, that by their Obſtinate Re- 
jecting all Overtures for this Marriage, the Scotch drew 
upon themſelves that bloody War, which was ſucceſ- 


fully managed againſt them in the Beginning of Ed- 


ward VI.'s Reign, under the Conduct of the Duke of 
Somerſet ; for in his Declaration this is aſſigned as the 
chief, and, if I miſtake not, the only Reaſon of it. 

I mus r now hope the Reader will pardon: me for 
detaining him ſo long upon this Subject, being a Piece 
of Hiſtory very little, if at all known, and which muſt 
be allowed to be of great Conſequence to the Point 1 
am now upon. For the Validity of Henry VIIL's Witt 
being once eſtabliſhed, it will inevitably follow, that 
King James I. aſcended the Throne of England directly 


_ contrary to the Order of Succeſſion appointed by feveral 
; | A. 


Crown of Eng land aſerted &c. 


Ar (d) of, Parliament z. and het in the AQ, which 16 
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cognized him, it is exprelly ſaid, (e) That immediately up- 


on the Diſſalution and Deceaſe of Elizabeth late Queen f 


England, the Imperial Crown of England, Cc. did by Inbe- 
rent. Birthright; and Lawful and Undoubted Succeſſion, deſcend 
and come to the ſaid King James, Oc. ſo that, tho it is in 
Fact true, that ſeveral Limitations of the Succeſſion have 


been made in Parliament, and Petſons, who were enti- 


tled to the Crown by Primogeniture and Blood, have 


thereby been excluded ; yet it is alſo evident, that no 
Precedents have hitherto been met with, of Parliamentary 
Entails, that have long prevailed againft thoſe, that 
claimed by Common Law. And it is not a little remarka- 


ble, that tho Queen Elizabeth thought fit to make it High 


Treaſon (F) for any one, during her Life, to affirm, that 


and her Two Houſes of Parliament could not make Laws of 


ſufficient Force and Validity to bind the Deſcent and Inheritance 
of the Crown; yet this very Queen, whoſe Wiſdom is ſo 
juſtly eſteemed Abroad, and admired at Home; whoſe 
Memory is ſo deſervedly precious among all true Engliſb- 
men; and whoſe Example will be always looked upon as 
worthy of Imitation by her greateſt Succeſſors: This 

lorious Princeſs, I ſay, who knew very well, how the 

ucceſfion was ſettled by her Father's Vill, thought it no 


Blemiſh to her Honour, to diſcourage all the Pretenders of 


the Houſe of Suffolk, throughout the whole Courſe of 
her Reign; and at laſt entirely defeated all their Hopes 
and Imaginations, by placing the Stuart Family upon the 
Throne. I ſpeak not this out of a Deſign of commend- 
ing her for any Violations of the Laws of her Country, 
which ſhould always be eſteemed Sacred by Princes them- 
ſelves ; and tho perhaps ſhe never had the Intereſt of her 
Kingdom more at Heart, than in this particular Action; 
yet 1 ſhall never pretend to defend her; if thoſe, who 
are proper Judges in this Matter, ſhall think her charge- 
able with Injuſtice. I had before premiſed, that my Bu- 
ſineſs was only to enquire into Matter of Fact in the pre- 
ſent Point of Controverſy, without any Regard to the 


(4) Viz. the 3516 of Hen. 8. the firf Commons. See the Journal of that Honſe, 


of Edw. 6. c 12. and 1 Eliz. c. 3. 10 Jacobi. And this, I believe, was the © 


(e) 4 3s go that this Bill for the firſt Time that ſuch a Compliment was paid 
Recognition of King James 1,:4s True 10 any Bill. | 

Rightfal King of 'England, was read nm © 3. 

three Times the ſame 9 in the Houſe of = 


. +; Ms es 
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therefore I do not pretend 


The Hereditary Right of the 


' Queſtion of Right 3 and in Purſuance of this Purpoſe, 1 


have now brought down my Enquiries to the Reign of 
King James I; and made it evident (if [ may venture to 
freak with ſo much Aſſurance) that he ſucceeded contra- 
ry to ſeveral Acts of Parliament, by which he was expreſ- 
ly excluded, I have farther obſerved, that his Acceſſion 
to the Throne was ſtudiouſly promoted, and at laſt ef- 
fected by Queen Elizabeth herſelf and her Council; and 
to acquit her of a manifeſt 
Contempt of thoſe As of Parliament, from which her 


Siſter and ſhe in ſome Meaſure derived their Right to the 


Crown. {5} | | 

Ir may be now expected, fince I have in a manner 
arraigned the Memory of Queen Elizabeth, for acting 
contrary to a Parliamentary Entail ; that I ſhould make 
good my Accuſation by good Authority; and that I ſhall 


Oe now attempt to do. Soon after (g) her Poſſeſſion of the 


in the Tear 


1561. Spotſ- 


wood's Hi. 


of the Church 


of Scotland, 
P. 182. 


(h) Spotſ- 
Arr 
p. 181. 


(i) Cam- 


den's Eliz. 


A. D. 1564. 


@) Cam- 
den' Eliz. 
A. D. 1566. 


Crown, ſhe came to this Reſolution with the Scotch Am- 
baſſador, that if his Queen would abſtain from uſing 
the Engliſh Arms and Titles, during the Life of Queen 
Elizabeth, ſhe wou'd oblige herſelf and her Children, to 
do nothing in Prejudice of the Queen of Scots Succeſ- 
fion. And when (5) Maitland, the Scotch Ambaſſador, 
preſſed her to declare his Miſtreſs her next Succeſſor; ſhe 
made Anſwer, That his Queen might aſſuredly expect at her 
Hands, that fhe would never wrong her, nor her Cauſe, if it 
were juſt in the leaft Point: And then ſhe added, I take 
Govp to witneſs, who heareth this Conference, that next my- 


ſelf, I know not any one, whim 1 would preferr to her, or 


(if the Title ſhould fall to be controverted) might exclude her. 
Theſe were early Stgnifications of her Good- Will towards 
the Scotch Family, in the Beginning of her Reign ; and, 
an the other fide, ſhe was ſo far from giving any Coun- 
tenance to the Pretenfions of the Houſe of Suffolk, that 
Mr. Hale was (i) impriſoned for preſuming to write a 
Defence of their Title, and Sir Nicolas Bacon, Lord 
Keeper, who was ſuppoſed to have aſſiſted him in it, 
was long out of Favour upon. that Account. Soon af- 
ter, Mr. Thornton, Law-Reader of Lincolns-Inn, (k) was 
order'd into Cuſtody for arguing againſt the Right of the 
Scotch Queen. And within a ſhort Space of Time, 


finding the Party for the Houſe of Suffolk were very 
buſy, and bold in aſſerting the Claim of that Fa- 
+ "0, 2 mily; 


Crown of England esto &c. 
mily ; () the permitted” the Biſhop of Rag to publith 


his Vindication of the Rights of his Queen; in which he 


is faid (m) to have been affiſted by Sir Anthony Brown, 
Chief Juſtice of the Contmon-Pheas, and one Caryll an emi- 


nent yer. Tis true, ſhe” took Care to. let 9555 


James know, that while he continued of the Pop 
Perſuaſion, he muſt not hope for her Friendſhip ; and 
even his Mother, as violent a Papiſt as ſhe was, knew 
ſo well the Averfion, which the Court of England had 
againſt her Religion, that the (n) never thou Fe it ad- 
viſable in any of her Letters to her Son, to diffaade him 
from perſevering in the Proteftant Profeffion ; and when 
ſhe was laying her Head upon the Block, the ſent this 
laſt Meſſage to him; That — Jhe was of anather Re- 
| lipion, than that wherein he was brought up, yet ſhe would 
not preſs him to change, except his Conſcience forted him to it; 
not doubting, but if he lead a good Life, and were careful to do 
Juſtice, and govern well, he would be in a gaod Caſe in his 
own Religion. In Compliance therefore with the whol- 


ſome Counſels of his beſt Friends, he at — (e) de- 


clared himſelf openly againſt the Church of Rome; and 
thereby gained entirely Queen 'Flizabeth's Affections, 
who before had diſpenſed her Favours to him but fpd- 
ringly, and with great Reſerves. * But as ſoon as ſhe was 
aſſured, that his Sentiments in Religion became conform- 
able to her own ; ſhe was not wanting in all proper 
Encouragements to him, to look upon the on. as 
effectually ſecured to him after her fe: And it is not 
a little remarkable, that her Chief Minifters, who had 
been moſt active in bringing the Mother to the Scaffold, 
were not afraid to continue their utmoſt Endeavours, to 
bring the Son to the Throne; fo much more powerful 
was their Concern for the Intereſt and Welfare of their 
Country, than their Regards to their own private Safe- 
ty and Advantage. King James therefore having now 
laid ſo good à Foundation, was no longer in Danger of 


a Diſappointment ; fo that when Queen Elizabeth lay a 


dying, Mr. (p) Camden aſſures us, He was the only Perſon 


D Camden's Elz. A. D. 1569. 


0) Camden Eli. A. D. 1594. 
) Cainden, Ibid. 0 55 


7 — 4 Eliz. A. D. 1603, and Sir 
Henty Savill, in his Epifle Dedicatery 16 
King fumes, before the Edition of & Chry- 
ſoſtome's Works, tells the King; 4 
charitate te, ut Filium, complexa eſt 


thought 


21t 
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— 5 for her Succeſſor ; to whom the Heads of all Parties 


immediately (9) paid their Compliments, as the Prince whom the 


ueen always juſtly and heartily favoured. And both (7) he 
91 99, Spot ſwood 2 ſow it, as a certain Truth, 
that ſhe pA y + her Succeſſor, before the * 
biſhop of Canterbury, and the Lord Admiral, with her 
laſt and dying Breath. - And no ſooner had he expired, 
but her Privy Council (s) diſpatched a Letter to King 
James, to acquaint him with it; in which they declare his 
undoubted Right, and promiſe to ſerve him with the ut- 
moſt Fidelity; and the ſame Morning Care was taken 
to proclaim him King. Thus was King Fames at length 
placed upon the Throne of England, in Oppoſition to the 
U As 6 jb Settlement made againſt him ; and thus was 
Henry VIII. diſappointed in his Endeavours to exclude 
the Scotch Family. | 
I saar conclude this Head with the following Refle- 
xion of Sir Valter Raleigh. (t) As for Henry vill, what 
Laws and 155 did he ſes to eſtabliſh this K ingdom i in his 
own Iſſues ? uſing bis ſharpeſt Weapons to cut off and cut down 
thoſe Branches, which ſprang from the ſame Root, that himſelf did. 
And in the End (notwithſtanding theſe his ſo many irreligious Pro- 
viſions ) it pleaſed Gap to take away all his own without Increaſe. 
Tat Doctor's laſt Effort to prove the Authority of 
Parliamentary Entails, is from the Succeſſion of Queen 
Mary and Elizabeth : The firſt of which, (u) he ſays, claim d 
the Crown chiefly by Virtue of the 35 Henry vill, and She 
or Queen Elizabeth cou d have no other Tul to it. Both of 
them could not have a Title by Birth; and yet both ſucceſſively 
aſcended the Throne by this 48 of Settlement. Both had = 


declared by Law illegitimate in the 28 of Henry VIII, and one 


of them was not of Legitimate Birth ; and therefore — * have 
no other Title to the Throne, but what this Act gave her. 
And ſoon after, the Doctor a again aſſures us, (z) That 


Regina; neque mente ſoldm & cogita- . * Camden at the End of his Annals, 
__ fed _ Fong pare e P. 171. a 
us deſignabat Hzredem ed - s) Arc Spotſwood's of 
fidentids affirmo, qudd non ex incertis the Church of e p. Foe 
aliorum rumoribus, ſed ex ipſius hoc ore This Letter is ſn d by the Þ Privy Council, - 
ſens acceperim, chm forte de tui ma- and mam of the Nobili, (March 24.) 
V rivatim, ut fit, ſermo incidiſſet. in which they expreſly acknowledge, that to 


WET as, (p-. 470.) N his _ the Lineal and Lanful Succeſſion 
had a wy * "fame of his of all their late Sovereign's Dominions did 
Service ; and the orthumber- July and only appertain. 


land advertiſed LO 7 the Queen's Sicli- () Sir. Walter Raleigh Preſece to 


neſs ee male e t0 take his Hiſtory of the World. 
Po «ſion. Y 15 Id. . of the View, p. 5. 
i 7 


Queen 


Crown of England afſerred,&c. 
Queen Mary or Queen Elizabeth was certainly illegjtims 
and therefore could have no other, but a Parlia Title to 
the Crown ; And yet it is certain, that Queen Mary was 
brought to the Throne chiefly by the Aſſiſtance of her Proteſtant 


Subjects, who yet generally did not believe her of Legitimate 


Birth; and Queen Elizabeth was proclaimed by the Authori- 
ty of a Popiſh Parliament, who as ally believ d her illegi- 


timate. Which. ſhews, that both Proteſtants and Papiſts a- - 


greed in maintaining the Act of Succeſſion, that was made 
the 35 of King Henry VIII ; and conſequently both believed 
the Deſcent of the Crown of England was limitable by A& 
of Parliament, . : 

I navs here again the Misfortune to diſſent from 
the Doctor in moſt of the Propofitions contain d in theſe 
Paſſages. And firſt of all, 1 cannot agree with him, that 
theſe Queens could have no other Title, than the 35 
Henry VIII; for the Acts of Parliament teach us other- 
wiſe, when they tell us, That the (y) Imperial Crown des 

ſcended to Queen Mary; and that (z) Queen Elizabeth was 
. Rightly, and Lineally, and Lawfully deſcended from the Blood 
Royal of England: If theſe Ladies did not inſiſt upon 
their Birth among their other Claims, they might have 
good Reaſons for that Omifhon ; but ſurely the Doctor 
will not from thence inferr, that they did not think them- 
ſelves Legitimate, That they were both Baſtardiz'd by 
Act of Parliament is certain; but if that proves any thing, 


it is more than the Doctor ſeems willing it ſhould : For 


it will then follow, that neither of them had a Title by 
Birth ; whereas he does not diſpute, but one of them 
might be Legitimate ; tho he does not determine, which 
it was. But why might they not both be Legitimare ? 
Let us a little enquire into the Reaſons, upon which ſuch 
an Aſſertion muſt be founded. The Marriage between 
King Henry VIII. and Queen Katharine was declared Null 
and Void by the proper Courts of Judicature, and the 
ſupreme Authority of the Kingdom; therefore it is ſaid, 
their Iſſue muſt needs be. [legitimate : But the Canoniſts 
utterly deny this Conſequence ; for (a) they unanimouſly 
(©) 1Mariz1.' Conjugibus. Can. ex tenore. Qui gli 
8 5 Fil 7 er matrimonio — oo . 


nullo, qua legitimi cenſentur, p. 221. Here we ſee bona fides in one of 


nempe propter fidem Alterins ex the Parties only is ſufficien. 


Li i affirm, 
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The Hitedirary"Rigbr of rhe" 
affirm; "that Marriage conttaffed 'boma fie (nonnithta 


aun Jbecli mem; iich may afterwards he diſcovered) my 4 


(b) 1 Ma- 


nz I, 


(2) Biſhop 


win's 


Life of Queen 


cient ta vnder the Children: Legitimate; ſo that: acco ing 
to the Ruldès of that Law (to the Decifioris 'of which 
Caſes pf this Nature babe“ bben conſtantly referred By tlie 
1 En _ 1 Mary muſt be Tobked: 

2s lawfall e — of Rel Parent wits 
annual, — n — ts tua Apyers 
ment and Br. ; of them! Both; 705 e 
rbe moff wiſe and graveſt. Men of both their Realms; by the 
Yeliberdte and nintare Conſideration and Conſent of the 17 and 
moſt notable Men in Learning, in thoſe Da ys, of Chriſten- 
dom: And noDoubr-or Scru — concerning the 
Lawofulnbſs of this Marriage, till Twenty Yearsafter, that 
is till many Years aſter the Birth of Qt Mary. "Arid 
now, leſt rhe Doctor ſhould ſuſpett me to be guilty of 
Partiality to a'Popiſh been ; or that I have advanced an 
Opinion never before approved of by any Learned Pro- 
reftants; tlie following Authorities will, 1 doubt __P be 
ſuffidient for my rhcation. * Nev} Th 
te) Brsn'o'e Godwin lays it Soak as i Ride of the Ch. 


ſtians, (d) That Matrimony” contrated without any conceived 


Mary, p.157. Impediment (allo it after" chance to be diſſolved as unlawful) 
AT prove 15 of Juch' Force, that thb Children begotten in fuch Wedlock 
this Rule, he are to be Docbererect lawful 5 and then he adds, if this 


cites in the 
Margin ſe- 
veral Places 
of the Civil 
and Canon 


(e) P. 31. 


Rule be admitted as Prue, pe Mary was legitimately 
Ius the late Reigh of Kin g anch II. Dr. William Cla- 


gett, the very Learned and joliciobs Preacher of Grays- 


[an, publiſh'd an Anſwer to a Popi/ſb Pamphlet, entituled, 
J W. V Queries concerning the Bnglih Reformation. Among 
which the (e) following Query is obſervable. ' If Mary 
was Legitimate” Heireſs of the Kingdom; then Elizabeth was 
not, &c. This had been a Popiſh Dilemma, till of late 
by but now it ſtems the DoRorthinks it may do good 
Proteſbant Service ;'but I would intreat him to take Notice 
of Pr. Clagetr's "Anſwer; ' The Tegitimacy of Elizabeth 
(fays he) i plain, ſuppoſing the Marriage of Queen Katha- 
rine to King Henry to be void ; but yet Mary, the Child of 
that Marriage, was not Vlgitimate; becauſe the ne was 
made with without Fraull. | 
LasrLy, The preſent Biſh6p. of SR 8 WO 
uy poſhbly be thought of greateſt Weight; J ſhall 
there- 


Crown of England ere NC 
therefore here ſet it down for the Readeti Peruſal. Itwill 
der found in his Ref ion s. vr the Ofen Theſar, relating 
10 4% Engliſſi Reformation, (another Fopiſb Pumphlet) in al- 


{wer to an Ohjection aguinſt Queen Elizabeth Legitima- 
cy. () His Words are theſe : N 2 


u in 26d laſt place it ir uo he canſiiir tj that here was an fg 


innhrent Child in the Caſe; whoſe Legitimucy and Right cou np 


not be cat off by her Mothe# s extorte Confeſſan: Infant care 
more purticularly under the Protection of the Lam; nnd therefaie 
Als paſſed apainſt tbem in that) State of Feebleneſs, bute ſuch 
Flawt'in them, that they have-dlways: a Right to reve ſe them 
ſo a fingle Witneſs," in ſuch Citrumſtantes as her: Mother's were, 
rould not be ſuffitient to diſgrute und diſinberit. her; and the Can: 
firmiation of "the! Alt of Parliament that! followed\ aftermards, 
might have been a forcibie Bar in Lam to her; but could' be nd 
Juſt one; for as 'a Baſtard is ſtill a Baſtard, even the be were 
Lexitimated by AF of | Parliament, ſo a Lauful Cłild it ſtil 
what tis, notwithſtanding a Sentence of Baſtardy confurmed in 
Parliament: And this is fo true, ami mu Jo euidently the Fra 
Fice of that Time, that even King Henry, in his Suit of Di 
vorte'with Queen Katharine, wu illing. to have bis Daugh- 
tex Mary declared Legiti mate; becauſe\-Children hegat in a 
Aſarriage, are begotten bona» fide ; 'and ſe they aught not to 
fuffer, becauſe of the ſecret Fault ef tbeir Parents. | And if this 
was- yielded in à Marriage,” where both Furents werrz according 
to the King's Pretenſnons, guilty of Inceſti; it was much more 
juſt in this Caſe of Ann Bullen, even ſuppoſing chen;Preconz 
tract true; for ber ſecrei Fault ought ndt:to blemiſſ uor ruin her 
innocent Child. Another Inſtame that feil out: at this time in 
the Royal Family, is very conſiderable ; and becauſe it is little 
known, I fancy the Reader will not be difpleaſed to bave'it par- 
titularly open d to him. Henry VIII. I Siſter, that mas Queen 
of Scotland, did after her Husband King James IV. r. Death, 
matry the Earl 'of Angus ; und by that Marriage ſhe ha 
Daughter, Lady Margaret Douglas. Some time after Ber 
Merriage Bb fall in be in Il Terms with ber Hughand, ond 
diſcover d a Frecontract he had given to another; and upon 
the Marriage was annullem; but her Daughter | was ſtill beld 
to be Legitimated; and was entertain d hy King 27 t bis 
= 


Niece, and given, by him in Marriage ts the Earl of Lenox ; 
of whom deſcended the Lord Darnly, that was King James J. 
of England's Father; and ſince he was conſider d to | a 
NI: | econ 
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ſecond Perſunic the Succeſſion. to the Crown of. Solent, oft 
| the Queen of Scots, this | ſhews, that by 10 Profle 

Time, — — leg ally EA not i ive 
mate the Iſue, that were begotten tide h yy one of. 2 Pa- 
rents. 

Tus we ſee that Proteſtants, as well as Papiſts, have 
aſſerted the Legitimacy of Queen Mary, notwithſtanding 
the Nullity of her Mother's Marriage, aud the Act fo 
liament which declared her a Baſtard: And if the 
ſhould now wonder, how they could preſume to — 
tain an Opinion ſo contrary to Law ; all that I can ſay 
for them is, that they believed it to be an unjuſt Law, 
and therefore of no Force and Obligation, as contradi- 
Qtory to the common Princi 2 of Juſtice and Equity, 
by which the Chriſtian World has been govern'd for ſe- 
veral Ages. And the Doctor may be leaſed to take 
Notice, this was Biſhop Jewell's Opinion too; for in the 
(8 Place before cited, he ſays expreſly, that the Crown of 
DR was due to Queen Elizabeth by Inheritance, .and by 
Succeſſion 

Los T now follow the Doctor to his (6) Chapter of 
Authorities, in which he pretends to ſupport his Opinion 
by that of our beft Modern Lawyers. The Paſſages cited 
by him out of the three firſt, viz. the Lord Chancellor Ba- 
con, (i) the Lord Chief Juſtice Coke, and the Lord Keeper 

gman, have already received an Anſwer in the for- 
mer Part of this Diſcourſe, to which I beg Leave to re- 
ferr my Reader ; but for his farther SatiefaQtion I ſhall 
now ſhew him, hat the two firſt of theſe great Authors 


© See bis View of a Seditious Bull, Thi in Sir Edward Coke's Poſthomous 
5 | Works, eſpecially in his Pleas of rhe 
(b) View, cap. 6. 2 Treaſons, and in his 
(i) It may be proper bere to obſerve, 3 of Ge Courts concerni 
that thus Citation Cob 75 Lord Chief Ju- liaments, which lie under a Suſpi- 
flice Coke, (in the third of his br, wo cion, whether they received no Altera- 
6 Tregjen) 16 of ſu 25 _ Authori tion; they coming our in the Time of 
account of the Error: in that that which is called the  ong Parliament, 
and Volume ; "fir a Proof of 40 25 in the Time of that deſperate Rebellion 
Reader may be plear'd to peruſe the jollewing — King Charles I. But certain it is, 
whe ax ere are many. Errors in thoſe Places, 
t was obſerved, (by the Pulger) tha that Ibid. p Fe To theſe may. be added the 
r Eq 


in theſe Poſthumous Works 2 of the Author of the Diſcourſe con- 
ward Coke, of the Pleas of the Senn the Bod 1 of N 
and juriſdiction of Courts, many great 12 
Errors were publiſhed ; and in particular 43. 228 dnl K whe- 
in his Diſcourſe of Treaſon, and in the TY ord 87 70 ke nes the 
Treatiſe of Parliaments Kelyng' $ os Aut hor of ſeverd 2 o the * of the 
P. 21. Aud again ; There are Inſtitutes. 


are 
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Writings. | 
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are plainly againſt the Doctor i in other Parts of their . 


Ir is a han Poſition of Doctor Ei gden's, al Wy FRE 


dently maintain d throughout thoſe 5. Books, with 
which I am now concerned, that whoſoever is. King de 
Facto, is at the ſame time = de Jure; whereby that 
uſual Diſtinction is entirely lai 

Foundation from the Laws of England. But my Lord 
Chancellor Bacon is clearly of another Mind; for he (V 
ſays, that Richard III. was King in Fact only, but Tyrant 
both in Title and Regiment ; and ſo commonly 1 re- 
puted in all Times ſince. And in (1) — Place he 
tells us, That though Henry VII. ſhould obtain S 
to be continted King, et he knew there was a very 

ference between a King, that holdeth his Crown by a Coil 4 


of the States, and one that boldeth it originally by the Lam of 


Nature and Deſcent of Blood: What can be — evident, 
than that his Lordſhip believed, in theſe Paſſages, 
that Richard III. was not King de Jure, and that Hen- 
ry VIL's Parliamentary Title was not of equal Force and 
Authority with one by Blood? (n) 

As4a1n, Another Doctrine Which ondeniably flows 
from the Doctor's Principles, is this; That kin loſes 
bis Throne, muſt fit ſtill contentedly, without uſing any Endea- 

20urs for the regaining of it; becauſe the Perſon in "Poſſeſſion 
5 it, is by the Laws of the Realm abſolutely entitled to the 

Allegiance of the Subjects. But his Lordſhip expreſſes the 
greateſt ae nine againſt ſuch an Opinion: 


g dof Hemp 7946 r 


alide, as deſtitute of any 


I) Ibid. Moſes in his Canticle, in the Perſon of 
2 Ani what he ſays in another . 600 to the Feri. I will incenſe ou 
eee A with a People, that are no Peo on. Suck 
* his 1 touchi oly as were no doubt the People © — — d 
Na e the 22 


ar, p. 43.) The Prophet 355 after Si/or was 


the Perſon. of God, faith of Promiſe to the — 


They have reigned, but not by me; they Time their Right to the EE Id 


have ſet a Sei gniory over themſelves but ſolved, — they remained in many 


I knew nothing of it, Which Place Places unconquered. By this we may 


proveth plainly, that there are G- - ſee, that as 3 
vernments, which God doth not avow : nor de from ia reſpe& to the Nullity of 
For though they be ordained by his ſe- ſo are there Nation that 
cret Providence, yet they are not ac- are Occupants de Fatt, and hot de ure, 
knowledged | by his Revealed Will: of their Territories, in zeſpe&t to the 
Neither can'this be meant of Evil Go- Nullity of theit Polity 7 = 
vernom or Tyrant; for they are often And in bis W 
avowed and eſtabliſbed as Lawful Po- p. 54) 2 

tentates, Cr. This Nullity of Policy per. 

and Right of Eſtate in ſome Nations, Hess 


ſuſcit. 
Y: * 


toda K K k * 


SN. 
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— Shall a Prince (fays:(n) he) that is diſpoſſeſſed, not make War 
« Wer nith for the Recovery © No Man is ſo poor of Judgment 46 will af- 
Spain, p. 3. firm tt, &c. 2 0 ne * oe] 

 LasTLy, in his Caſe of the Poſt-Nati, he, has this 
Paſſage ; That Allegiance continueth after Laws. I will only 
put the Caſe, which was remember d by two great Judges in a 
great Aſſembly, which was; ' That if a King of England 
Foould be expulſed his Kingdom, and ſome particular Subject 
ſhould follow him in Flight or Exile in Foreign Parts, and any 
of them there ſhould conſpire: his Death; that upon the Reco- 
very of his Kingdom, uch. 4 Subject might, by the Law of 
England, be proceeded with, for Treaſon committed and per- 
petrated at m Time be had no Kingdom, and in Place 
where the Law did not bind. Here we ſee Treaſon may be 
committed againſt a King out of Poſſeſhon ; and therefore 
his Lordſhip was not of Sir Edward Coke's Opinion, who 
thinks the King de Facto only is the Seignor le Roy, to be 
underſtood in all Statutes of Treaſon. 
Bu r Sir Edward Coke himſelf was not always of this 
Opinion neither; for in the famous Cale of the Poſt-Na- 
ti, being required in the Houſe of Lords to declare his 
Judgment in that Matter, with the reft of the Judges ; 
Two of the Points inſiſted upon were theſe ; That Alle- 
glance is after Laws ; and that Allegiance followeth the Na- 
tural Perſon, not the Politick. A prouver ceo fuit dit, que 
Jt le Roy ſoit expulſe par force, & auter uſurpe, encore le Alle 
giance neſt toll, comment que le loy ſoit toll, Theſe Words 
are very plain and clear, and manifeſtly ſhew, that Alle- 
giance may be due to a King out of P 2 but it will be 


asked, how does it appear, that this was Sir Edward 
(o) Ke bi: Cobe s Opinion? I anſwer, Sir Francis Moore (o) tells us, 
Che _ it was; and we have no Reaſon to doubt of his Tefti- 
Tol. dai, mony. He (p) ſays, The Lord Chief Juſtice Popham, the 
I hd Lord Chief Fuſtice Coke, and Chief Baron Fleming, did 


P. 797. 
b 
— 


give in this Anſwer with one Aſſent ; and that the (q) reſt of 
the Judges did affirm the ſame, excepting Walmſly. So that 
now we have hot only my Lord Chief Juſtice Coke's Opi- 
nion for the Authority of a King de Jure out of Paſſeſſon, 
but alſo that of the whole Bench of Judges; to whoſe tmani- 
mous Reſolutions the Doctor at other Times is willing to 
pay ſo great a Deference. This Paſſage out of Sir Fran- 
cis Moore's Reports, had been before objected to the Do- 
Cor, to which he has thought fit to make ſuch a 4 
a Ply, 
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ply, us hews he had as Little Reſpect for his Reader; as 


for tis Adverfaries. This Remurter, ſays (+) he; thies 6) diate; | 


Natural Perſon of the King. Here the Doftor ſtops ſhort, 
and makes this ſhrewd Repartee, as if (ſays he) a King 
de Facto had not a Natural Perſon. But how can the Do- 
Ror's Adverſaries help it, if Judges are ſometimes im- 
pertinent; and Sir' Edward Coke himſelf (the Doctor's 
Oracle) does not always ſpeak Senſe? For the Ptopofi- 
tion here — ni — Doctor, was Part of an Ar- 
ment made uſe y chat great Chie - and it 
15 no otherwiſe applied by. the rm . whom 
the Doctor was concern d) than it was by the Judges 
themſelves i in Moore's Reports. Let the Reader be plea- 
ſed to examine the Place, and he will find, that the In- 
tention of the Judges was to prove, that Allegiance may be 
due to @ King of England, in a Country, where the Laws of 
England are of no Authority ; and in order to this, they 
lay it down as a certain Propoſition, that Alle giance is after 
the Law; becauſe it follows the Natural Perſon ſon of the King, 
not bis Palitick that is, though a King of England ſhould 
be out of his Dominions, where he cannot — his Laws 
in Execution, and do the Office of a King; yet he ſtill 
retains à Right to the Allegiance of his Subjects: Is it not 
then clear,” in their Opinion, that Allegiance does not fol- 
low Peſſeſhon'? And is not this a Point of Law deſtructive 
of the Doctor's Poſitions; and therefore fit for his Adver- 
ſaries to urge againſt him? But the Judges proceed far- 
ther: They add, that if a King be expelled by Force, and 
another uſurps, Jet the Allegiance is not "ks away, tho the 
Law is: One would think now, that the Senſe of theſe 
Words were plain and obvious; that by the King expelled, 
would be meant a King de Fure, becauſe no ane s Throne 
can be uſurped ; and that whoever poſſeſſes the Rights K 
the King de Fure, though he be ſtyled King de Falls, is | 
an ſurper in the intent of theſe Judges : By no means, 
ſays the Doctor: By Uſurper in this Place, you muſt not 
underftand « King de FaQto ; this cannot be ; becauſe the Law 
is ſo far from ceaftag under a King de Facte, that it 15 ad- 
miniſtred not only actually, but legally, &c. and therefore e by 
another that uſurps, muſt be underſtood a Simon Mountfort, 
a Lady Jaue Grey, or an Oliver, under whom the Laws did 


ceaſe ; 22 am fartber, 3 


Moore's Reporte, where it is ſaid, that Alles giance folldws the . 10h. 
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() View, 
68 


werfe Baden, PratetFor 's Time, it was thereupon ſaid, That tho it might 


p. 75˙ 


De Hereditury Rigbt of the 
confirmed. But the Doctor has here groſly miſtaken the 


Meaning of the judges; for, Firſt, thoſe Words Al- 


legiance n'eſt toll, comment que le lay ſoit toll, (which the Do- 
tor tranſlates, Allegiance does not ceaſe, though the Law 
does) are to be underſtood only with regard to the 
Diſpoſſeſſed King de Jure, with reſpect to whom the 

Law ceaſes, when he is out of his own Dominions, and 
has not Power to execute it; and this appears plainly 


from the fuller Report of this Argument of the Judges, 


which I before cited from my Lord (s) Bacon; for he tells 
us, they gave it for Law, that if any particular Subject, 
who followed the King de Jure in his Flight or Exile into Fo- 
reign Parts, ſhould conſpire his Death; be might, whenever that 
King recovered his Kingdom, be proceeded againſt, by the Law 
of England, for Treaſon committed and perpetrated, at what 
Time he bad no Kingdom, and in Place where the Law did not 


bind. This ſufficiently explains, what their Lordſhips 


meant by the Law ceaſing : - For, Secondly, The Law could 
not be ſaid to ceaſe under thoſe very Vſurpers the Doctor 
mentions. Whatever Power Simon Mountfort- had, he 
never would preſume to uſe it againſt the Authority of 
the Laws of England; for then he muſt have loft all his 
Intereſt among the Barons, on whoſe Aſſiſtance he entire- 
ly depended : And furely, if the Lady Fane perform'd 
any Acts of Government, they were agreeable to the 
Laws of England; if none, how could ſhe be an Uſur- 
per? The Truth is, though the DoQtor here, for a pre- 
ſent Turn, is pleaſed to put her in the Lift of Uſaurpers; 
yet in (t) another Place, where. he conſiders her Caſe 
more deliberately, he tells us, She never was in the Throne, 
and that her Government was but in Fieri, ſhe was not Queen 
de Facto. | 9 
I come now to Oliver Cromwell, under whom the 
Doctor affirms the Laws did ceaſe ; though it is a Matter 
of Fact, that cannot be conteſted, that his Courts of Ju- 
ſtice had no other Rules for their Proceedings, but the 
Laws of England; and he may as well ſay, he did not 
govern at all, as that he govern d by any other Laws, 
than thoſe of England. And this was openly declared 
before the Houſe of Lords, by the Attorney- General, 
and the reſt of the Learned Counſel, in (% Badens Caſe; 
for having argued from a Judgment given in Oliver the 


be 


Cronn of England, aſt. 


ſurmiſed, that this was. an Opinion vented in eil Times ; 4 
— Fes well known, that «Fed thar Criminal e 
the Law flouriſhed, and the Jud es were Men of . 
Mr.” Juſtite Twiſden hath” often \affirined 
Well; but though the Laa! eaſe 2 adminiſtred by | 
Oliver « yet. the Doctor ſays, it was not legally; 
and therefore his Judicial Proceedings were not valid any ol 
| ther, than confirmed. Now here | am entirely of the 
Cor Mind, that the Law was not legally adminiſtred by 
Cromwell ; but may we therefore ſay, the Law craſel £8 
det his Government? If we may, I know not how the 
Doctor's Three Henrys of the Houſe of Lancaſter can be 
acquitted of being Uſurpers; for all their Falle Pro- 
ceedings were — by Edward IV, which the Doctor 
looks upon as an evident Proof of their Want of Validity. 
ln a word, the Doctor's Kings de Facto are frequently 
ſtyled Uſurpers in the Laws of England, as well as Crom- 
well; and therefore fince the Law has made no Difference 
between them, I ſhall never think it reaſonable to be- 
lieve, 1 have done ſo in the preſent Caſe. 
Tux Doctor's next Author is my Lord Chief Juſtice 
Hale; but the Paſſages I have already cited out of his 
Writings, abundantly ſhew, that his Opinion was clear- 
ly againſt the Doctor; and the Reader will be very ſen- 
fible of this Truth, by the following View of them, 
which I beg Leave to lay before him. 


1) A King de Facto, but not de Jure, ſuch as were (x) Hiſotis 


© Henry IV, V, and VI, being in the ſole and actudl Poſ- i 


« ſeffion of the Kingly Style and Government, is a King Ms. Vol r 


© within this AF. 


hi 
And in ſuch Caſe, the Right Heir of the Crown fit- os — 


ting ſtill in a private Capacity, is not a King within; 
this Ac, till he obtain the Exerciſe of the Sovereign 2 
* Power. | This was the Caſe of Edmund Earl of March, « 7 


Ki i" 2 — 


and Richard Duke of York, who ſucceſſively were the Ede ww : 


© Right Heirs of the Crown, after the Death of King Ri- 

© chard II, as being deſcended from Lionel Duke of Cla- 
© rence, the'third Son of Edward III; whereas Henry IV. 
© was deſcended from John of Gaunt, fourth Son of Ed: 
© ward III, and younger Brother of the Duke of Clarence, 
© as appears at large by the Statute of 1 Edward IV, and 
T the Book of 4 Edward pH” the AF is 2855 
1 N : 
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_ T he Hereditary Right of the 
© Ix the Thirty Ninth of Henry VI, Richard Duke of 


© York made out his Title to the Crown, by his Claim 
© in Parliament, which Title, notwithſtanding the Ob- 


© jections offer d againſt it, was allowed, and acknow- 
© ledged; (Vide Rot. Parl. 39 Hen. 6. n. 1. & ſeguen- 
© tibus) but it ended in a Compoſition, that Henry VI. 
© ſhould hold the Crown during his Life, and that after 
© his Death it ſhould come to Richard Duke of York. 

© Arraoucn the Duke of York was recognized Right 
© Heir of the Crown; yet inaſmuch as by Accord in 
© Parliament, Henry VI. was to hold it during his Life; 
© and the Duke, during that Time, was as it were ſuſ- 
© pended from the actual Exerciſe of the Kingly Go- 
© vernment ; the Duke was not a King within this Act, 
© during that Time; nor was he the King's eldeſt Son, 
© within the ſucceeding Clauſe; and therefore in the 
© ſame Parliament Roll (n. 24.) there was a Special Chuſe 
© in that Compoſition, that Compaſſing of the Death of 
© Richard Duke of York, now made Heir Apparent to the 


© Crown, ſhould be High Treaſon. | 


© Tris Accord was broken by the Means of the 
© Queen, and Richard Duke of York {lain ; whereupon his 
© Son and Heir Edward IV, the True Heir to the Crown, 
© aſſumed the Crown upon the fourth of March, which 


© was the firſt Day of his Reign. 


If the Right Heir of the Crown be in the actual 
© Exerciſe of the Sovereignty, ſuppoſe in one Part of the 
© Kingdom, and an Uſurper be in the actual Exerciſe of 
© the Sovereignty in another; yet the Law judgeth him 
© in Poſſeſſion of the Crown, that hath the True Right; 
and the other is in Truth not ſo much as a King de 
* Fafo; but a Diſturber only, and therefore not a King 
© within this AF. This was the Caſe between Edw. IV, 
© and Henry VI. Although Edward IV. took upon him 
© the Sovereignty, and was declared King in Londen, 
upon 4 Marti 1460, yet Henry VI. was in the Northern 
© Parts, and treated as a King, and raiſed a great Army; 
* which being ſubdued by King Edward IV. in the latter 
End of May, in the bloody Battle of Towton-Field ; 
© then, and not till then, had Edward IV. the total and 
© quiet Poſſeſſion of the Crown; and in November fol- 
© lowing held a Parliament, wherein his Title is decla- 
* red, and the Commencement of his Reign enacted to 

be 
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be 4 Matti before; and Henty1V, Henry V, and Her: 
l, declared Uſurpers. During this Interval 1 

5 „ to June, Henry VI. was uſed as King; 
yet was not ſo much as a King de Facło; Edward IV. 
o 5 Right Heir being likewiſe in Poſſeſſion of the Re- 
* gality. 
Tus like was between Queen Mary, and the Lady 
ane Dudley, who was proclaimed Queen at 
Pretence of Nomination by King Edward VI, but 
. 2 not the Title above Ten Days. For the fame 
; Time Queen Mary opetily laid Claim to the Crown, 
{and was alſo proclaimed” Queen. So that both being 
5 de Facto in Poſſeſſion of the Crown, the Law adjudo'd 
{ Poſſeſſion i in her, that had the Right, viz. Queen Ma- 
595 and therefore by an AF of Parliament (1 Mar. c. 3.) 
© 1t is enacted, that Recognizances dated An. 1 Reginæ 
Jane, ſhall be allowed as good, which needed not have 
been, if ſhe had been Regina de Fado, tho an Uſurper 
F « Becauſe Judicial Acts are 18 Diminutions of the Real 
© Revenue. 9 Edw. 4. 15, 11. ' 
© Anv if any (ball ſay, tha if Henty VI, or Queen 
Jane had gotten the Victory and Poſſeſſion of the 
* Crown, that poſſibly as much would have been aſ- 
© ſerted by them and their Participants againſt Edward IV, 
© and Queen Mary: This is an Objection of no Value; 
1 for I do not take my Meaſures herein from Events, 
© which are various and uncertain ; but according to the 
true Right of Matters, purſuant to the Laws of England, 
as near as Ican. 
G FTuær Lawful Prince that hath the Prior Ob- garn. 
C „ ligation of Allegiance from his Subjects, cannot loſe f. Se., 
* that Intereſt without his own Conſent, by his Sub- = 
, ot s reſigning himſelf to the Succeſſion of another. F-- 1 
Ax p hence it is, that the Natural- born Subject of 
* one Prince, cannot, by ſwearing Allegiance to ano- 
ther Prince, put off or diſchatge himſelf from that 
© Natural Alg lande For this Natural Allegiance was 
q '| Intrinfick, and Primitive, antecedent to the other; and 
© cannot be deveſted without the concutrent Act of that 
© Prince, to whom it was firſt due. 
(2) ALTHOOUOH Edward II. had a kind of pre- 7x) Hitt 
© tended Depoſing, and was preterided.to have reſigu d; f- 1 
- his Son Edward III. took upon him the Kingly Vai i 
. Name 


— 


Tue Hereditary) Right of the | 
Name and Office; yet in the Opinion of thoſe Times, 
© Edward II. continued, as to ſome Purpoſes, his Regal 
Character: For in the Parliament (4 Edw. 3.) Morti- 
* mer, Beresford, Gurny, &c. had Judgment of High Trea- 
© ſon given againſt them, for the Death of Edward II, af- 
ter his Depoſition. (a) Neither was that Judgment 
grounded ſimply upon the old Opinion in Briton, that 
* Killing of the King's Father was Treaſon: For though 
© in ſome Parts of that Record (as in the Judgment of 
© the Lords againſt Mortimer) the Words are, Tauchunt le 
© mort Seignor Edward Pere noſtre Seignor le Roy qui ore 
© eft, oc. yet in other Parts of that Roll of Parliament, 
© he is ſtyled; at the Time of his Murder, Seignor Liege; 
* and ſometimes Rex, as N.6. The Lords make their 
© Proteſtation, that they are not to judge any, but their 
© Peers ; yet they declare, that they gave Judgment up- 
* on ſome, that were not their Peers, in reſpe& to the 
© Greatneſs of their Crimes; Et ce per encheſon de murdre de 
* Seignor Liege, &c. And in the Arraigument of Thomas 
© Lord Berkly, for that- Offence, the Record of his Ar- 
: raignment is, Qualiter | le velit acquittare de morte ipſrus 
Domini Regis. And the Verdict, as it was given in Par- 
 ©liament, (4 Edw. 3. N 16.) and the Record is, Qu 
* prediftus Thomas in nullo eſt culpabilis de morte præiicti Do- 
mini Regis Patris Domini Regis nunc, fc. So that the 
© Record ſtyles him Rez at the Time of his Death; and 
yet every one acquainted with Hiſtory knows, that his 
Son was declared King, and took upon him the Kingly 
© Office and Title, upon the 25th, or, according to Wal- 
* fingham, 20 Januarii ; and Edward II. was not murder'd 
* till the 21ſt of September following. I have been the 
* longer in this Inſtance, . though it were before the Ma- 
* king of the Statute 25 Edw. 3. that it may appear, that 
this Judgment was not fingly 2 Account, that 
© he was Father to King Edward III; but they believed, 
that, notwithſtanding the formal Depeſing of him, and 
* the pretended or extorted Reſignation of the Crown, 
mention d by the Hiſtories of that Age; yet they till 
thought the Character Regius remained upon him; and 
ue, th the fn Mrs ot 6 ful crit e he? Kb, 


Anſwer to what he has tranſcribed from JMiftakt in folowing 
Goes Inflirutes, ( Defence, p. 119.) 12 5 


* : . 


the 


Crown of England afferted, &. 


. © the Murder therefore of him to be no leſs, than High | 


* Treaſon; namely, the Killing of him, who was ſtilf a 
King, tho? deprived of the actual Adminiſtration of his 
Kingdom . | | | 
I SHALL now leave to the Reader and the Doctor to 
make their proper Reflexions upon theſe Paſſages, and 
try if they can reconcile them with his View of the Eng- 
liſh Conſtitution. I muſt expect indeed to be told, that 
the foregoing Extracts are taken out of a Book of my 
Lord Chief Juſtice Hale's, to which the World is a Strar- 
ger; that where it 1s to be met with, is a' Secret, and 
hardly poſſible to get Acceſs to it; ſo that the Authority 
of theſe Citations depends entirely upori the fingle Cre- 
dit of an unknown Tranſcriber ; and conſequently it 
cannot reaſonably be expected, that much Weight ſhould 
be laid upon them, in a Controverſy of ſuch Moment. 
To theſe Objections I can only anſwer, that I am well 
aſſured, thele Citations were faithfully tranſcribed, many 
Years ago, from one of the Folio Volumes of the Hiſtory 
of the Pleas .of the Crown, written by my Lord Chief Ju- 
ſtice Hale, which was then in the Cuſtody of his Grand- 
ſon, at his Seat in Glouceſterſhire: And this is all I can 
pretend to ſay for their Authority ; with which if the 
eader is not ſatisfied, I muſt be contented to ſtay for 
my Vindication till they are publiſhed, which, it is to be 
hoped, will be in a ſhort Time. I doubt not however, 
but thoſe that are acquainted with my Lord Chief Ju- 
ſtice Hale's Writings, will be of Opinion, that they ſuffi 
ciently ſpeak for themſelves ; or at leaſt, that there are 
ſuch Marks of Learning and Judgment in them, as evi- 
dently ſhew, they are by no means unworthy of him. 
But whatever may be the Fate of theſe ExtraQts, I would 
not have the Doctor imagine, that we ate deſtitute of 
Proofs from other his Lordſhip's Writings, to manifeſt 
his Diſapprobation of the Doctor's Notions. His (b) 
MS. Hiſtory, and Analyſis of the Common Law, is in many 
Hands; in which (cap. 5.) ſpeaking of Right acquired 
by Conqueſt, he has theſe Words; But ſtill all this is in- 
tended of a Lawful Conqueſt, by a Foreign Prince or State ; 
not of an Uſurpation by a Subject, either upon his Prince, or 
| Fellow Subject; for ſeveral Ages and Deſcents do not purge 
the Unlawfulneſs of ſuch an Uſurpation. That is, ſuch 
UVſurpers, though they may be Kings de Fae for any 
Tl m m ; UC- 
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(4) This Bool 
been ſince 
printed, ' 
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 Execmive, hath bren ever 


| uceeſſions, yet do not become Kiggs de Jure. 2 An 


r directly contrary to the Doctor's. Again; 


The Manner of Acqueſt of the Regal Title or Dignity, is 
either a Lawful nf or an Unlawful ane. IL K 
queſt of the Regal Title, is either, rſt, by Municipal Laws 
and Conſtitutions of the Kingdom, which is no other but Here- 
ditary Deſcent, according to the Laws and Cuſtoms of the De- 
ſcent of the Crown of England. An Unlawful Acqueſt, which 
is by Uſurpation, is when a Subject ſhall invade the 'Right of 
the Crawn, from him that is Rightful and Lawful Heir there- 
unta; and was done by King Stephen upon Maud ; by John 
upon his Nephew Arthur; by Henry IV. upon Richard II; 
9 Henry V and VI, upon the Line of Vork; by Rich, III. 
upon his Nephew. And herein is conſiderable, what Power the 
L allows. to ſuch oa and what it denies. Here it 
is plain, the Doctor s Kings de Facto are called Vſurpers ; 
and though he ſays, the Law allows them ſome Things; 
that muſt be underſtood only of ſuch Things, as are ne- 
ceſſary for the Order of Government, and not at all in- 
conſiſtent with the Rights of the King de Jure. * 
Tu Doctor has now done with his Modern Lawyers : 
And in Requital, I ſhall ſet before him ſome Opinions 
and Practices of ſuch as are ancient ; and that no pro- 
r Means may be omitted for his Conviction, I ſhall 
w him, that the Laws themſelves teach us quite a dif- 
ferent Doctrine, than what he has advanced in his late 
Accounts of our Conſtitution. 8 
Ix is a known Poſition of the Doctor's, which is viſi- 
ble in every Page of his Writings, (d) That a King de 


Facto bas all the Powers, Privileges, and en of 8 


King de ure. But the Practices of the great Councils in 
King Stephen's, and Henry IV.s Reigns, ſufficiently ſhew, 
they were. of contrary Sentiments: For when the Bi- 
ſhops. and Clergy, in a general Aſſembly, were preſs d 


by King Stephen to ſecure the Succeſſion to his eldeft Son 


Euſtachius; they abſolutely refuſed it, as an Act of the 
higheſt Injuſtice to a Prince, that had a better Title. Ts 


it not then evident, that the eldeſt Son of a King de Facto 


was not then thought to have a Right to ſucceed his Fa- 
(2) Cap. 35. £3 | & 1 | | beth hy ger Liews gl s, to be lag 
1 Swertign Amthority of the ed in the King for the Time being ; and 
Engliſh Government, as well Legiſlative as that the Allegiance of the Sub 1 1 been 
achnonledged, die v0 him, and i him alone, View, P. 52. 


4 15 ther 


Crown of England red bc 


ther in the Poſſeſſion of the Crown? But nothing more 
clearly proves this Defe& of Title in the Iſſue of Kings 
de. Fafto, than the Parliamentary Provifions' made for 
the Succeſſion of Henry IV.'s Children. In the fifth Yeat 
of his Reign, the Lords 1 in Parliament ſwore to the Suc- 
ceſſion of his eldeft Son, and his Heirs: This however 
did not ſatisfy him; and therefore two Years-after, an 
A& paſſed for Settling the Crown on his Sons, and their 
Iſſue Male; and this was undoubtedly then Tooked up- 
on, as a great Point gain d; but till it was not to Hen- 
ry1V. s Mind ; for by this AF the Female Deſcendants 
Rom him and his Sons, were excluded, with their Iſſue: 


. 
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About (e) half a Year "after therefore he gets the Parlia- Ae Parl. - 


8 Hen. 4. 


ment in a good Humour; and prevails with them to ſet- 77 n 


tle the Succeſſion of the Crown upon him, and his Sons, gc 
and their Heirs; whereby their Daughters, for Want of Te 


ers Acta 


Publica. 


om. VIII. 


Male Iſſue, were made capable of the Succeſſion. Now P. 462 


a King de Jure never wanted theſe Parliamentary Settle- 
ments; the Common Lam of England having effectually 


provided for. the Succeſſion of bh Iſſue; and if Hen. IV. 


had been a King de Jure, that is, one that poſſeſs d the 


Crown by Lineal Deſcent, and Right of Blood; as he 
would have had no Occafion for ſuch Ads of Paliament; 


fo we may be confident, none of that Nature would ever 


have been denied. 
Ix the 21ft of Richard II. a Petition was preſented to 


the Parliament, for the Reſtitution of the Spencets ; and 
an Act paſsd accordingly ; for which one of the Rea- 
ſons now upon Record; was this which follows: viz. 


(f) Becauſe Edward II. was Ning, and true King ; and held in 9 Herr 


riſon by his Subjects, at the Time of that very Parlianient of N. 64. 
1 Edward III. when the Judgment againſt the Spencers was 
declared good. Now here we have an expreſs Parliamen- 
tary Acknowledgment, that a King may retain his Au- 
thority after the 2 of his Cron; and that Laws made 
by the Uſurper, who. gets into his Throne, do not bind 
the Rightful Succeſlor. The Doctor could not but be 
ſenfble, that this was an Objection of Importance; and 


therefore to give h ary his, 7 he has taken ſome Pains 


to remove 7 f 111 45 f this F ul TY 4 
- Firſt, (g) He Pon s AF G ation of the 2 Hig 
1 e Edward HI par ke” 
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elared void by the 21 Richard II. but repealed ; and therefore 
valid, until repealed. ire a 
Bur this Anſwer will not do the Buſineſs ; for from 
the Paſſage before recited out of the Records of 21 Ri- 
chard 11. I do not pretend to inferr the immediate Nulli- 
ty of the 1ſt of Edward III. from the Time of the making 
of it; but only the Invalidity of it, with reſpect to Ri- 
chard 11.'s Right to declare it void, whenever he pleas d. 
And therefore it is not material to ſay, he never uſed 
this Power; for the proper Queſtion is, Whether he had 
not a Right to uſe it; which we ſee was plainly confeſs d 
in open Parliament. The Doctor may remember, I 
chooſe rather to ſay, As of Uſurpers are vaidable, than 
2oid ; and therefore, tho none of the Acts made by Fd- 
ward III. while his Father was alive, had ever been de- 
clared void; yet it would have been till true, that Ri- 
chard II. had Authority, as King de Jure, to exerciſe that 
Power ; which ſufficiently ſhews the Difference between 

| a King de Facto anda King de Jure. 

Secondly, The Doctor urges, that the 21 Richard II. 
| was repealed by the 1 Henry IV. To which Anſwer the 
Learned Biſhop Stilling fleet, ſome while ſince, was con- 
(od pn tented to make the following Reply. (5) The Parlia- 
cerning the ment of 21 Richard II. was not, ſays he, legally repealed ; 
210 p. 8. for Richard II. was alive, and in Priſon, when Henry IV. 

repealed the Parliament of 21 Richard II. And befides this, 
1 Henry IV. was declared void by the 1 Edward IV. 
0% Rot. Parl. For in that Parliament, (i) it is ordained, and declared, and 
i Edu. 4. eſtabliſhed, that all Statutes, As, and Ordinances beretofore 
made, in and for the Hurt, Deſtruct ion of the Right and Title 
f the late King Richard, and againſt his Royal Dignity and 
overnance, &c. ſhall be void, — be taben, holden, and repu- 
ted void, and for nought, adnulled, repealed, revoked, and of no 
Force, Value, or Effect. Now certainly it cannot be denied, 

but the Repealing of the whole Parliament of the 21 
Richard Tl, and that during the Time of his Impriſon- 

ment, was an Act againſt his Right, Title, Royal Dignity, 

and Governance; and conſequently it is adnulled by the 

Words of the Record now recited, ET 

I xzzoceeD now to put the Doctor in mind of ſome o- 
ther Declarations in Parliament, no leſs clear and expref- 
five againſt his Notions of our Conſtitution. It is an evi- 
dent Conſequence, which neceſſarily flows from 1 

| or's 


Crown. of England aſſerted, &c. 


Aor's Poſitions, that the Dipoſſeſs d King cannot juſtly | 
make, War upon the Uſurper of his Dominions, for the 
Recovery of them; that he has no Right to the Alle- 
giance of the Inhabitants of thoſe Countries; and conſe- 
quently, that for them ta aſſiſt him in ſuch Attempts, is 


downright Rebellion; and renders them obnoxious to the 
Pains and Penalties of it. But the direct Contrary is aſ- 
ſerted in the Records of Parliament, which I humbly re- 
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commend to the Doctor's Conſideration, in the enſuing | 


Paſſages. MJ. ed hom awed has. aa) 
Wu x Richard Duke of York had been attainted by 


Henry VI. at Coventry; the Parliament Roll (k). ſays, () Rot al 
That the ſaid Noble Prince Richard Duke of York, frag the — - 


Benefice of the Law of Nature, and ſufficiently accompanied 


for his Defence and Recovery of. his Right to the. Crown of 


this: Realm, came thereunto, not then having any Lord therem 
above him, but Gop; and in the Time ef a Parliament holden 
by the ſaid Henry, late called King Henry VI, the 6th Day 
of October, the 29th Tear of his ſaid Uſurped Reign; in- 
tended to uſe his Right, and to enter into the Exerciſe of the 


Royal Power, &c. as it was Lawful, and according to Law 


Reaſon. and Juſtice for him ſo to do. And | 
eee fo e a. Til, K, 


eunto it could not be anſwer d, &c. And in, the ſame 
| Roll; (Sect. 10.) it is affirm'd,. That the Commons having 


evident Knowledge, that King Edward IV. was in Right, 
from the Death of his Father, very juſt Ring of the 425 1 
e 


England; and on the 4th. Day of March in lawful F 

Joon of the ſame ; did deſire it might be enacted, That the Taking 
of Poſſeſſion, and Entree into the Exerciſe of the Royal Eſtate, 
Dignite, Reign, and Governance of the ſaid Realme of England, 
and Lordſhip of Ireland, af our ſaid Sovereign Liege Lord 
King Edward IV, the ſeid 4th Day of March, and the 
Amotion of the ſaid Henry, late called King Henry VI. from 
the Exerciſe, Occupation, Leeder, Intryſon, Reign, and 


Lord King Edward IV, the - ſeid 4th Day ef „ wa 
and is rightwiſe, lawful, and according to the Laws, and Cu- 
ſtoms of the ſaid Realm; and ſo ought to be taken, bolden, re- 
puted, and accepted. And a little after, (Se. 3a.) it-is far- 
ther added; Where certain Perſons' of evil, riotous, and ſedi- 
tious Diſpoſition, * in Rumour, and rebellious Novelrys, ad- 
bering to Henry IV, 

Nann England, 


late in Deed, and not of Right King of 
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they eſcaped 


n more than Kings in Deed, ebe (an Rot. Parl, 1 Edv. g. eg. 37.. 


% 
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England, after bis unrighteos, unluwful, and ttteftable Vſat: 
N me ety againſt his ' Faith, and Ligeance, upou 
King Richard II. his (1) righteous, true, and natural L 
11 tirannouſly murdered, with great Cruelte, and horrible 
Violence, in an outragious heady Fury, the Right Noble, and 
Worthy Lords John Mountague late Earl Salisbury, and 
Thomas late Lord Le Deſpenter, and other true Subject, and 
Liege Men' of the ſaid King Richard, after his Deceaſe, con- 
timing their Faith and Ligeance, according to their Dury to 
Gop, and to the Laws, and Cuſtoms of the Realm of Eng- 
land, to Edmund Mortimer, then Earl of March, nezt 


| Heir of Blood of the fame King Richard, and in Right af- - 


ter bis Deceaſe to have ſucteeded as True, and Righteous 


King, &c. And whereas Judgment was given againſt them 


in a pretenſed Parliament, &c ; it it ordeined, that the ſeid 
Lain annulled and void. And to the ſame Sh 
s this, which follows: (m) The Petition of Thomas Lum- 
ley Knt, Coſm and Heir to Rauf Lumley Nur. &c. hem. 
eth, That where the ſaid Rauf and other were cruelly murdered 
and ſlain by Henry IV, late in Deed, and nat of Right King 
R for the true Faith, Duty, and Ligeance, that they 

to the Right Noble Prince King Richard II. in his Days, 
and after his Deceaſe, unto Edmund Mortimer Earl of 
March, next Heir to the ſeid King Richard, &c. and that 
in a Parliament holden the 2d Tear of the ſeid Uſurped 


Reign, &c. a Judgment of Treaſon was given againſt the ſeid | 


Rauf, &c. Wherefore pleaſe it your Highneſs to ftablyſh and 
enact᷑ the ſeid Judgment to be void, &c. Which was done 
accordingly; that Petition being read in open Parlia- 


ment, and by the Aſſent of the Lords and Commons ap- 


proved of by the King. | n 

- I a perſuaded, had the Doctor taken Notice of theſe 
Paſſages in our Records, (for he muſt allow me to believe, 
his Obſervation) he had entertain d diffe- 
rent Thoughts of our Conſtitution from thoſe, which he 
has been pleas d to publiſh ; and yet a Perſon but mode- 
rately skilled in our Laws, will be able to make many 
Collections from them to the fame purpoſ ee. 
c From whence it pen, ber true doch not his Anceſtars 


it #, what the Doftor has affirmed, That were Kings of Right, whilſt the Three 
altho' Edzard TV. called the Three Hu- Henry: were in Deed. View, p. 52. 


Ir 
+ | 


King cannot be in a norſe Condition thun 4 Private Subjact 

| — is, it cannot that the Law has taken 5 
Care of his Rights, than of thoſe of his Subjects 
in the Caſe of Private Men nothing is mote 
chan the great Contern of our Laws; to ſecure their Pro- 
perties, and to procure them juſtice and Satisfaction, 
when they are wronged ; and therefore there is not a 
more eſtabliſhed Rule in Judicial Proceedings than this, 
that the Law favoureth Right, even nn). 
which a (o) Gentleman of eminent Knowledge in bis Þro- 
feſſion, has left us the following Comment. When two are 
in an Houſe or aber Tenements, and one.lays claim by one Ti- 
tle, the other by another Title ; 1 Law adjudgetb him 
in Poſſeſſion, that hath a Right to the Tenements. We are in 
. therefore bound to believe, according to the Rule 

ore mention d, that the King's Rights are at leaſt as ſa- 
cred in the Eye of the Law, as the Properties of Subjects; 
and conſequently, that the Law cannot poſſibly coun- 
_ tenahce the Doctor's Poſitions, which manifeſtly favour 
Wrong againſt Right. == . 1100 

On would think, if the Doctor's Notions were at 
any time in Eſteem, we ſhould meet with ſome Proofs of 
it in Henry VI, and Edward IV.'s Reigns, when Subjects 
had moſt occaſion to make uſe of them in thoſe frequent 
Turns and Revolutions of Affairs; yet nothing to this 
urpoſe has he been hitherto able to produce, from the 
Liſtories of thoſe Times; but 1 think I may ſay, we 
have good Evidence to ſhew, that they were ſlighted and 
condemn'd even by Kings de Fact themſelves, and their 
Parties. When Henry VI. recover'd Poſſeſſion of the 
Kingdom, he treated thoſe that had adhered to Ed- 
ward IV. as Traitors and Rebels ; he reverſed all- the 
Acts of that Prince, as illegal, and of no Authority; 
and whenever he had occafion to mention him, it is in no 
better Terms, than thoſe of Traitor and Ufurper.; (q) he 
ſtyles him his Great Rebel, who bad lately poſſeſſed the Crown 
and Regal Dignity byUſurpation, and was only de Facto and 
„ eee ky a fo. 24 4 fate. 2K. 
F een Pas: 4 Aa: Publica. Tom. 11. 
5. obſervable; that y Lord Chief , 696; 565, 506; VO 


! Now 


not 


Crown of England affer ted, be. 51 


Ir is Maxim of che La of Englund, (u) Thit u 
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„ Ro Part, not de Jure Ring. And (r) in the! iſt of Henry VII. it 
— De in Parliament, that Henry VI. had been at- 
tdinted of | Hiph-Treaſon, contrary to due Allegiance. Then 
it/ ſeems Edward IV, even whilſt he was upon the 
Throne, owed Allegiance to Henry VI. when he was 
out of it; a Doctrine utterly inconſiſtent with what 
the Doctor teaches us. Let us now ſee, whether it 
may be diſcover d, from the Behaviour or Writings 
of any of the Friends and Adherents to Hemy VI, that 
they were influenced by ſuch Principles, as the Do- 
ctor commends. And I ſhall particularly take Notice of 
jt: Forteſcue, and Dr. Morton, afterwards Archbiſhop 
of Canterbury, Lord Chancellor, and Cardinal ; Men emi- 
nent in their Generations, for their Wiſdom, and Know- 
ledge of our Conſtitution. = 
Six John Forteſcue was Lord Chief Juſtice of England, 
under Henry VI, when that Prince was driven from his 
Throne by Edward IV; but no ſooner did that Calami- 
ty befall his Maſter, and the fatal Battle of Tomton- Field 
% & John (in which Sir John was (5) preſent) had fixed the Crown 
— on Edward's Head, but he retired out of England with 
a the Deprived Queen, and the Unfortunate Prince her 
Henry 6. i» Son. In this voluntary Exile from his Native Country 
the ende f he continued ſeveral Years, with fo little Senſe of his 
Field. Le Duty to Edward, though now King de Facto, that he not 

Rot. Parl. 2 PAM” . . 
1 Edu. g. Only ſcorn d to make any Application to him for his Par- 
1 don and Favour, but by Seditious Writings againſt his 
Title, he made it his Bufineſs to animate thoſe, that 
were diſaffected to him. Afterwards indeed he was 
contented to make his Submiſſion; and his humble Pe- 
(0) Rot: Parl. tition is to be met with in the (t) Records of Parliament; 
13 Fav. . but he could neyer be brought to this Compliance, till 
Henry VI. and his Son were both dead; and conſequent- 
1y the Houſe of Lancaſter entirely extinguiſhed. t. 
Wa ar now can be pleaded in Defence of this great 
Man? A Perſon ſo eminently $kill'd in the Laws of 
his Country, could not certainly be ignorant of the Eng- 
i Conſtitution. If, as the Doctor affirms, he was 
bound by it to pay his Allegiance to the King de Facto; 
furely King Edward was the only Perſon, that could lay 
Claim to it on that Account; for he alone was. in Pol- 
ſeſſion. Shall we ſay then, that he was guilty of 1 
| lion, 


„ 
= - 


Crown 1 England afriees 


lion, in Oppoſing his Lawful Prince; and not making a 
| early Sbbrarffion to kim? I am afraid the Doctor wi 
not readily approve of this Sentence; becauſe I find Him 


„ 


(a) citing him witfy great Reverence, 45 an Autho? of (0 Dr. Hig: 
Conſequ ce to his Cie; and yet I ktiow not how we Ins 


ſhall be able to acquit him, when we have thorowly con- Go. p-98, 


ſiter'd all the particular Circumſtances of his Behaviour; 


and our whole Charge ag ainſt him is fully laid before che 

Reatler. In the mean time, I will be bold to A 
ce he did in owe'to'one King or oth er, ei 

ther to Edward in Poffeffion, or to Henry that Was 

out of Poffefſion; for no Natural- born Engliſhman can 

| pur himſelf out of the Condition df a Subject; or dif 
ly 


e thoſe Obligations of Duty and Obedience, which 


commence together with his Lie: If it wete fo, Sub- 


jects might quit their Country, and tratsferr their Al- 


giantce to what Prince they pleaſed, according to the Exi- 
gencies of Times, and chen rticular Hurhours and In- 
clinations; but the Laws Eng land will allow of no 


ſuch Liberty ; - and therefore with Dr. (z) Sto - bone 


(upon an Indictment of High Treaſon in Queen E 
 beth's Reign) that the Julge: bad no Power over bim; for 


* 


. ueen Eli- 
— B. 2. 


that he was a ſworn Subject to the Ring of Spain; be wag . 1571: 


condemn'd according to the ordinary Form of Nihil dicit ; be- 
cauſe no Man can ſhake bis Country, o 5 5 be was born : - 
nor ah jure his Natrve Soil or Prince at Pleaſure; and fo he 
uffer'd as a Traitor. It is not therefore to be doubted of, 
t Sir John Forteſcue was ſenfible, he was ſtill under the 
Obligations of an 2 Subject; and ſince it is cer- 
tain, he followed the Fortune of Henry VI, and adliered 
to his Intereſt; it is to be preſumed, he believed that he was 
the only Rightful and Lawful King, though forced from 
his Throne; and not Edward, who was in full Poſſeſſion 


of it. 
Ws have the ſame Account in our Hiſtories given us 


of Dr. Morton; He was a Man (ſays ( an emitent Au- () Sr The: 
thor) of great natural Wit, very _ learned, and honoura- Life of Ri 
ble in ont, He had been fe faſt upon the Sr Fo chard 3, 


Henry VI, while that Part was in — and nat 

it not, nor fo ſeal it in oe; but fled the Realm = the 

Queen and the Prince, while King Edward had the Ki 

in Priſon ; : and never return d home, but to the Field; whic 
Ooo | being 
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Forteſcue, de laudibus 


* 
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being irrecoverably left, King Edward did not only (z) offer 


Wuar 


Apology now can be made for thele Gentle- 


men? Their Friends, it is true, think it an honourable 


Part in them, to preſerve their Fidelity to their Prince 


and Benefactor; amidſt his Misfortunes; but what then 
will become of our Conſtatution.? That, ſays the Doctor, 
cancels all Obligations to Gratitude ; requires them to 
deſert a ſinking and hopeleſs Cauſe, and demands their 
Allegiance for his greateſt Enemy; who, in their, Opi- 
nion, fills his Throne by Violence and Injuſtice. Thus 
we ſee, two of the moſt conſiderable Friends to Hen- 
ry VI, whoſe beſt Title has been hitherto ſuppoſed to be 


his Poſſeſſion of 


the Crown, perſever d in their Loyalty to 


him for near ten Years, though he was a Priſoner moſt 


of that Time, without the leaſt Hopes of ever mending 
his Condition. Is this a Sign, that the Doctor's Princi- 


ples were underſtood in thoſe Days, when of all others, 
he would perſuade us they moſt flouriſhed ?. But Sir John 
Forteſcue has yet more to anſwer for ; he did not only 
withdraw from his Country, and refuſe to ſubmit ta the 
Poſſeſſor of it; but (a) accepted of the Title of Chancellor 


of England, though granted him by a 
which is til] worſe, by his Writings he openly 


Depoſed King; and 
aſſerted 


the Right of Henry VI, and the Unlawfulneſs of obey- 
ing Edward LV. We have ſtil] extant, in the (b) Cotton 
Library, his Defence of the Houſe of Lancaſter againſt that 
of York, in which he labours to prove, by ſundry Ar- 
guments, that the ſole Right to the Crown of England, 
as well by Lineal Deſcent, as by the Refignations of the 
Houſe of Tork, was then entirely in King Henry: He 
pretended that (c) Philippa (from whom the Families of 


(z) Dr. Morton had been attaint- 
ed in the Beginning of King Edward's 
Reign ; but did not petition for bis Pardon 
till the 12th, Vide Rot. Parl. 1 Edw. 4. 
& 12 Edw. 4. ſ. 27. 1 

(a) Mr. Selden's Preface to Sir John 
m Angliz. 


Dr. 5 View of the Conſtitution, 


98. 
c ec arne I 
(in bu Urzeafonablenchs of a New Se- 


paration on account of the Oaths, p. 21, 
22, 26.) having ſeen this Piece Sir 
John Forteſcue 7 in Defence of the Hus ſe 
of Lancaſter, has been pleaſed to grov it 
Jo mach Gedit, as to believe what be 
concerning Philippa's legitimacy. But 
the ſame Author having confuted that Ko- 
ry, A large, — 2 in bis Def 

of the Houſe of York, (which J am we 


1 ip had alſo in his Hand) 


wiſh he had thong ht fit to have 
the World with bis Miftake. 


acquainted 
Mortimer 


Crown of England aſſerted, &c. 
Mortimer and York derived their Claim to the Crown) 
was not owned by the Duke of Clarence for his Daugh- 
ter; that CW Law of England the Crown cannot de- 


ſcend to a (d) Woman; and Jaſtly, he beſtows no better 
Appellation z jor King Edward, than that of 'Uſurper 3 
Ka U preſſy declares, he held the Crown no otherwiſe, 
than by Violence and Injuſtice. Can better Arguments 
be deſired than theſe, that Sir John Forteſcue did not ap- 


prove af the Doctor's Notion ? For would any Man take 
the Pains to prove, that a Prince, out of the Throne is 


his only Lawtul Sovereign, who yet is perſuaded, that 


Allegiance is wholly due to a King de Facto? Beſides, 
his Book in Praiſe of the Laws of England, was drawn 
up in the Time of his Exile, entirely for the Uſe and 
Service of the young Prince, eldeſt and only Son to Hen- 
ry VI, that he might be timely inſtructed in the Laws of 


his Country, of. which he looked upon him as the only 
Rightful Inheritor, after his Father's Deceaſe. For this . 


Reaſon we find him addreſſing himſelf frequently to that 
young Prince in the moſt reſpe&ful Language, as to the 
Heir Apparent of the Crown; Tu, ſays he, moſt (e) re- 
nowned, (F) divine Prince, ( 3 who in time are to govern the | 
Kingdom of England. . . - (%) I conjure you again and again, 
that you learn the Laws of your Father's Kingdom, to whom 
you are to ſucceed ; with ſeveral other Paſſages to this 
Purpoſe, . Now it is impoſſible to conceive, that the 
Author of theſe Expreſſions could intend them for any 
other Purpoſe, than as Compliments to a Prince entitled 


to the Inheritance of the Crown by the Laws of E- 


land: For upon what other Account could he tell 


2 


him, he ſhould one Day . govern England, and ſacceed bi: 


(d) Por which, among others, be gives argentum Sacris unctis manibus Regt 
this extraordinary Reaſon, viz. becanſe s Angliz in die Paſchz Divinorum Tem- 

ween is not qualified by the _ Firm of pore (quemadmodum Reges Anglia an- 

nointing her, uſed ut ber Coronation, to nuatim facere ſolent) devotè & 
eure the Diſcaſe called the King's Evil. oblatum, Spaſmaticos & Caducos cu- 
His Argument being remarkable upon ths rant ; quemadmodum per annulos ex 
Occaſion, it may be ſome Entertainment to dito auro ſeu argetito | 
the Reader's Curioſity to have a View of it. Hvjuſmodi morbidorum impoſitos, mul- 
Item Regibus Angliz Regall ipſo officio | 
plura incumbune, 2 naturn muliebri tum eſt. Qu gratia Reginis non c 
adverſantur. Reges Angliz in ip - fertur, cum ipſz in manibus non ungan- 
fa Unctione | ſui talem ctelttus gra- tur, &c. 


tiam infuſam recipiunt, quod per t | ) Forteſcuede Land: Leg e. 
—— 3 — Infectos mor- 7 7 Ibid. c. 21. Leg Avg, 7 
bo quodam, qui vulgo Regius morbus ) Ibid. c. 4. 


appellatur, mundant & curant, qui alias (Y Ibid. e. 5. 
dicuntur incurabiles. Item aurum & 


Father 
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Father in Rey hed Unlets ue ate to fuppdſe, Sir John 
ſpoke alk this Prophetically, as an Event which ſhould 
certeinty come to paſs, without arly Regard to his pre- 
fent Right. T conclude therefore; that nothing can be 
more evident, than the Contrariety between this Gen- 
tleman's Notions of our Cunſtiturian, and the Doctor's. 
Sir John Forteſcue thinks it his Duty to adhere to a De- 
poſed King againſt the Foſſeſſor of his Throne: He af- | 
ferts his Right in che Field with his Sword ; in his Re- 
firement, with his Pen; and interprets the Laws of his 
Country (in which his Learning has been always highly 
eſteem d) for a King de Jure apainſt a Ring de Facto. To 
AT this let me add, That when he made his Peace with 
ing Elwurd, he retracted all that he had written againſt 
his Title; and aſſerted his Right with the ſame Zeal 
and Vehemency, that he had, before, King Henry VI.'s; 
(1 Preface u for which he is highly commended by (i) my Lord Chief 
Lare, Ie Fiiffice Coke, as an Inſtance of his great Sincerity and 
Aen. Love for Truth. Now a properer Occafion than this 
could not be offer d him, of acknowledging his former 

Error in paying Allegiatite to a King out of Poſſeſſion ; and 

at the ſame time, he could not in Juſtice decline the 
Opportunity of vindicating the Authority of Kings de 
Tale were there any Foundation in Law for ſuch an 
Aﬀertion, or had he been perſuaded of the Reaſonable- 

neſs of it. But to our great Surprize, we find nothing 

| in his Retractation to this Purpoſe ; it is ſtill extant, and 
 (BiblCot- may be peruſed, by thoſe that are curious, in the (H) Cot- 
Br. 787 ton Library); but whoever gives himſelf the Trouble, 


v4 


a dan will be ſenfible, that the whole Defign of that Book is 

Forteſcue is t prove the Right of Edward IV, from his Lineal De- 

27 dee, ſcent from the Duke of Clarence, and Nearneſs of Blood to 
Rot. Parl. Richard II, without any regard to his Poſſeſſion. 

| hb TERRE is one Thing more, that muſt not be forgot- 

ten in this Place, though I had before Occaſion to take 

Notice of it; and that is the remarkable Opinion of the 

Judges, together with Sir Jefry Palmer, Sir Heneage Finch, 

Sir Edward Turner, and Mr. Hadham Wyndham,” upon 

the Tryal of the Regicades. It was reſolved, by them, 

that the. Indi&ment for the King's Murder ſhoutd con- 

| clude, Contra pacem nuper Domini Regis, Coron. & Dignitat. 

ſuas, necnon contra pacem Domini Regis iitinc, Coron. & Dig- 

nitat. ſuas. And they * agreed, that though King 

x 1 | Charles 


Crown of England aſerted, &c. 


Charles II. was'de Facto kefit aut of the' Exerciſe of the 
Kin ce by Thaitors and Rebels, yet he was King 7 — 
Fell de ane This Account is given by 1 Sir Joks 
Kehng GE * 11,15 15:] pubs wi the Ab 
Lord Chief Juſtice Holt, Mr. 

ff es Powell — Powys, and Sir Henry Gould. 
ere 1 ink we have 2 different Notion of a King de 


Facro, from what, the Doctor would teach us; and it is 


evident from it, that neither the Title of King, nor the 
3 of Subjects, is upon any Account due to an 
Uſurper 
Tuus I have preſented to the Reader's View forne 
Paſſages taken from our Laws, and certain Teſtimonies 
alſo of ancient Lawyers, which clearly prove againſt 
Dr. Higden, that Kings de Facto were never conſider d in 
our Conſtitution, as Juſt and Legal Proprietors of the 
Kingdoms they poſſeſſed: . - 
Tus Doctor having now executed his Original De 
ſign, had nothing elſe to do, but to take his Repoſe, and 
reflect with Pleaſure upon his Performance: But ſuch is 
his Goodneſs, tho he had entirely ſatisfy'd himſelf, and 
needed no Supply of Reaſons to quiet his own Con- 
ſcience, he was however willing to add ſome freſh Ob- 


ſervations for the ſake of his Readers. Upon ſo good an 


Account he will now undertake to prove, that the Holy 
Scriptures ſpeak conformably to the Laws of our Coun- 
try, ard highly approve of his Englyb Conſtitution... Now, 
tho I cannot abſolutely cocurr with him in this Aſſer- 
tion; yet ſo far I am ready to agree, that his Doctrine 
is moſt certainly to be found in Scripture, and did emi- 
nent Service in two conſiderable Inftances ; for this was 
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Shimeis (I) Plea; when he curſed Daum; The Lord hath @) 2 


_ deliver d the Kingdom into the Hund ef Abſalom thy Sn; 

that 1s; Abſalom is now in full Poſſeſſion of thy Throne, 
and conſequently Gov has rejected and devodd thee. 
Here we have a clear Proof of the ancient Authority of 
the Doctor's Principle, which his Adverſaries will never 
pretend to wreſt from him. The other. is trat of 


(m) Huſhai, who being reproach d by Abſalom for leaving (=) Ii? 


David his Friend, 
ſon; ' Nay but whom the Lord, and this People, ani all the Men 


Irael chooſe 
y thivhoneſt Inſinuation Huſhai was immediately admit- 


Pepp ted 


: His will I be, and with Him will I abidei 


his Deſertion by the ſume Reese 
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ted into Abſalom's Council; that deluded: Prince could 
not ſuſpect the Fidelity ofa Man, who came into his 
Intereſt upon ſo pious and religious a. wy wes and the 
Doctor knows the Event. Ji hr 451 

Bur the Doctor will not allow, that Huhu err d in his 
Princip le; for he is confident," that Gop has always re- 
quir'd' Obedience, as an indiſpenſable Duty, to thoſe 


. who were in Power ; and that the Scriptures iin us 


with many Inſtances to that purpoſe. And, 

Firſt, He tells (n) us, That the Jews lived in Subjeffon 
to the Midianites, the Moabites, and other neighbouring. Na- 
tions, when they were ſubdaed by them, - Now what real | 
Advantage the Doctor can derive from hence, is a Que- 


ſtion: Can any one doubt, but Submiſſion may be 


Jawful even to unjuſt Conquerors, when once they have 
acquird-a. full Power and Dominion over a People, and 


when Reſiſtance is utterly vain and impracticable? But 


Submifhon is one thing, and a Recognition of their Right 
another: And the latter may be often unlawful, when 
the firſt is manifeſtly Jawful; { Thus the Cavalier: ſubmit- 
ted to Oliver Cromwell; they pay d Taxes to him; and 
endured his Tyranny and Oppreſſions; becauſe they ſaw 
no other Remedy: But ſurely they did not acknow- 
ledge the Lawfulneſs of his Government, nor oun he 
had a Title to their Allegiance. For the ſame Reaſon, 
why might not the Jews live in Subjection to the Mid ia- 
nites and Moabites? Were they not ſubdued by them? 
Is not this confeſs d by the Doctor? Was it then ne- 
ceſſary they ſhould die, rather than part with their Li- 
berty ? Gr will he at laſt be ſo gracious, as to allow 
Captives to compound for their Le by zer into a 


State of Servitude? 


"Secondly," Admitting the Midienites and Modbites were 
unjuſt Aggreſſors, and reduc d the Fews/under their Obe- 
dience by a cauſleſs War, (whieh the Doctor will not 
be able to prove) it might however be lawful. for the 
Jews, not only to live in Subjection, but alſo to pay an 
entire Obedience to them, as their Rightful Governors : 


For poſſibly they were at their own Diſpoſal, and might 


give up their Rights and Liberties, as they ſaw occafion 5 


and then it was reaſonable, they ſhould. do ſo in thoſe 
Extremities, when the Advantajye would be very con- 
1 to rr and no lojury thereby done to 


ano- 
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Crown of England aſſented &. 
another. Or elſe it may be ſuppos d, that their; Prince 
or Ruler being in the ſames ill Circumſtances with them- 
ſelves, joins with them in this Surtender and; Dedition; 
and then the Subjects are ſufficiently juſtify d by the Con: 
ſent of their Sovereign. But had the Matter been other. 
wiſe; had the conq ver d King of the Jews refus'd to 
give up his Right, and Gow Ds Authority no way ex-: 
preſly interpos d in the Caſe; would it then have been 
lawful for the Jews to have made a Compliment of their 
Allegiance to the Midianites and Moabites againſt the Will 

of their Prince? This is the Queſtion, to which the 
Doctor's Adverſaries deſire Satisfaction; but this, it is 
to be fear d, they will never obtain. For let the Docter 


ſtate the Fact, as he pleaſes; let it be granted, that the 


Jews did actually transferr their Obedience to thoſe Na- 
tions, without the Leave of their Rightful Sovereign; 
how does it appear, that this was an honeſt and lawful 
Action? Does the Scripture 4 09 aſſure us, it was 
ſo? No, that is not pretended: ow. gan we kn 


W- 
it then d + Why, the Noor tells (0) us, that nothing () Vi; 


appears in Scripture 1 ta the contrary : hat is,. whenever 
an Action is not condemn'd by the Holy Scriptures, we 
are at liberty to think it Legal and Imitable. Thus it 
is allowable to put a Trick upon a Father, and defraud 
a»Brother,. as Jacob did to Iſaac and Eſau; and thus we 
= tell a Lye upon a Motive of Compathan, as the 
Egyptian. Midwives. did to Pharaoh ; becauſe; the Seri- 
ptures do not paſs any Cenſures upon thoſe Facts: And 
undoubtedly, for the ſame good Reaſons the Doctor 8 
Readers may honeſtly. ſuffer themſelves to, be: impos 
on by him; for ſurely it cannot be a Sin to be de, 
if it be none to cheat. 

War has been ſuid in Defence, of the ( * their 
peaceable Behaviour under the Moubites and Aſidianites, 
will ſerve as well to juſtify their Obedience to the Egy- 

ptians, and other 2 querors; without the Aſſiſtance of, 
ä = Doctors Principle, But in the particular Caſe, of 


p. 101. 


their SubjeRion to the Kings of ; Babylon,” we haye ſomes. ...... 


thing farther to Mo their behalf ; .and. that is, the ex- 
preſs Command of Alarighty, Gn, by: Virtue of which 


they, were oblig d (p). to bring. their Neck under the Yoka (p) Gul 


of thoſe Princes, and ſerve them and. their Pepe: Fon 


unleſs we. will * Go vs; Supreme! D on and- 
; Authority 
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Authority over the World, we truſt allow His Nomina 
tion alone to be ſufficient to convey a Right to Prince 
and tender their Acquiſitions lawful. Now we' muſt d. 
the Doctor the Juſtice to own, he does not call in que- 
tion Gop's Preropative to diſpoſe" of Kingdoms in this 
manner; but he ſeems to deny, that the Fews could be 
influenced by that Confideration, under the Babyloniſh 

1. He fays the Jews had fubmitted to the King of 

| Babylon before G o v had commanded them to do fo; 

which was not till Zedekiab's Reigti. But ſurely the Pro- 

het Jeremy had given the Jews publick Notice, in the 

(4) Jerem. fourth Year of Jeboiabim, (q) that Go D would deliver 
ar. 9, 11. them up to the King of Babylon, and had condemn'd 
them to a State of Servitude for Seventy Years. . Now 

this Declaration alone, though it had never been ſecond- 

ed by any expreſs Injunction of Obedience, was a ſuffi- 

cient Admonition fo the Fews, that it would be beſt for 

them to live peaceably and quietly under their new Ma- 

ſters; for to refiſt, upon a full Aſſurance of doing it 
without Succeſs, (which Gov had before-hand warn d 

them, would be their Fate) muſt have been the Height 

of Folly and Madneſs. Again, the Commiſſion; by 

Virtue of which the Prophet ſpake to Zedekiah, 'to bring 

his Neck under. the Yoke of the King of Babylon, was 

Ch Jerem. given (r) in the Beginning of the Reign of Fehoiakim ; 

wur 1. and was then openly notify d by the Bonds and Totes, 
which Feremiah was commanded to put upon bis Neck. 
So that the Jews had early Notice, before Zedekiah's 
Reign, that it was G ob's Pleaſure, they ſhould prepare 
their Necks for the Babyloniſh Yoke; and arm themſelves 
with Patience for a long Captivity. | | 

Bo r after. all, though the Jews had indeed made an 
outward ProfeFon of Obedience to Nebnchadhnezzar 3 tho 
two of their Kings, wick all their principal Subjects, 
were his Priſoners in Babylon, and found it neceſſary to 
behave themſelves thete with all external Signs of Hu- 

(9 2 Chon. mility and Obſervance; though Zedthiah (5) govern'd Ju- 
dab and Jeruſalem, as ah Afſyian Province, only by Vir- 
tue of 4 Commiffion from the Conqueror, to whom he 

had ſworn Aflegiance; yet the great Searcher of Hearts 
_ "knew, that this cheir pretended” Sabmiſfion was altoge- 
ſttcer feign d and Hypberttieal; and er only wait ⸗ 


Y 3; 0 


» - 


they were reſolvd. never to bear, notwithſtanding their 


= 


ublick Engagements to the contrary. This was the 
eaſon of the many Meſſages, which Go p ſent by Je- 
remiah to the Jeme, requiring them to ſerye the King of 
Babylon, and threatning to abandon them entirely to the 
Mercy of their Enemies, if they departed from their 
Obedience to him. From whence it is evident, that how 
dutiful ſoever their Language and Addreſſes might be, 
nothing but Sedition and a Revolt was in their Hearts, 
which would unavoidably end in their utter Deſtruction. 
So that the utmoſt Uſe that can poſhbly be made of this 
Caſe of the Fews, is no more than this; That whenever a 
Conquer'd People are in the ſame Circumſtances, in which 
the'Jews then were; when their Kings are bound in Chains, 
and their Nobles with Fetters of Iron ; and the remaining 
Heirs of the Kingdom have openly renounced all Pre- 


. * 


tences to it, by the moſt Sacred Obligations: In a word, 


when all Efforts for their Liberty ſeem evidently vain 
and ineffectual to common Senſe; and the Voice of 
Go o has beſides declar d, that Reſiſtance ſhould be their 
Ruin; it is then not only lawful to be quiet and peace- 
able, but a manifeſt Ind ication of Diſtraction to be o- 
therwiſe. And now, if the Doctor can draw an exact 
Parallel to this Caſe, from any Revolutions within his 
Memory, let him make the beſt of it. 97 341 

Fx om the Old Teſtament we muſt now wait upon 
— wary the _ to which he _ us his Do- 
ctrine is alſo agreeable ; as appears, ſays (t) he, our 
Saviour g Reſolution of the Caſe. char — to 1 Pedale 
it was lawful to pay Tribute to Cæſar, or not. He bid them 
fhew him the Tribute- Maney; and only asked them, whoſe 


be 


Nov here, I muſt confeſs, I am extremely at a Loſs; 
and after my beſt Endeavours to diſcover. by what pro- 
found Politicks the Doctor was induc'd to think this Ar- 
gument for his Service, I am forced to give over my 
Enquiries, without any. Proſpect of Satisfaction. Has 
the Doctor then found it out at laſt; and is it no longer 
to be doubted, but that whoever has Power enough to 
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coin Money, is always in full and lawful Poſſeſſion, and 

ought to be look d upon as Go v's. Vicegerent ? Then 

ſurely it will follow, that Oliver Cromwell had a Title to 

the Allegiance of the People of England; for it can ne- 

ver be denied, but he might — ſhew'd. his Money to 

the Cavaliers, and ask d them the ſame Queſtion, which 

our Saviour did the Phariſees, whoſe Image and Super- 

ſcription is this? And the Doctor cannot bur be ſenſible, 

that he muſt admit of this Conſequence, unleſs: he will 

decline the Authority of Grotius, to whom he has mani- 

feſtly appeal'd for the right Underſtanding of this Place 

| (+) Votum of Scripture. For Grotius, in the very Place (u) cited 

pro pace. by the Doctor, plainly affirms, that his Allegiance was 
due only to the States of Holland and Weſt-Frizeland, and 

not to the States. General; To the former only, ſays he, I am 

ſworn, and not to the. latter, to whom the Military Men alone 

take Oaths of Obedience.:. And then he adds, as a Proof, 

that he own'd Subjection only to the States of Holland and 

Weſt-Frizeland, That if any one in our Time had em d our 

Money, and aba, whoſe is this Image? Any Man, both the 

Learned and the Unlearned, would readily have infor wer d ; The 

States of Holland's. Thus at length it appears, that our 

late Commonwealth , and even Oliver Cromwell, was no 

Uſurper.. - But why then is the Doctor ſo angry with his 

Adverſaries, when they tell him, his Arguments are as 

ſerviceable to that Tyrant, as to any of his Kings de Fa- 

&o? Is there any one of their Objections, which he reſents 

(+) & his with greater Indignation, (æ) than that which reproaches 

ax ©. him with defending the Cauſe of Cromwell? Does not he 

tell them over and over, that Cromwell had not the Supreme 

Power, or Sovereign Authority in England, and that it could 

never be pro d, from his Principles, that the Obedience of the 

Subjects was due to him ? How'! 1s it poſſible that the Do: 

ctor ſhould ſo much forget himſelf? Is it not his avow d 

O via, (y) Principle, that the Coining of Money is a certain Mark 

Þ.%. of Sovereignty? That whoever has that Power, ought 

to be obey d by our Saviour's own expreſs: Precept and 

Direction? And is not this a good Proof of Cromwell's 

divine Authority? But the Doctor tells us, our Canſtitu- 

(z) Defence, tion is a ſacred Thing too; and by that he is very (z) con- 

r. 10% fident, Cromwell could not be authorized to exerciſe any manner 

of Power; for be had not the Regal Title, ta which alone by 

our Laws the Royal Mer i is annex d and beſides he had * 

een 


Crown of England aſſerted, &c. 
been recognized by the States of the Realm. Thus it is, wheri 
we have to do with acute and judicious Writers; but 
then it is evident, that our Conſtitution teaches us one Do- 
ctrine, and the Holy Scriptures another: And how can 
it then be true, that they entirely agree in obliging Sub- 
jects to obey thoſe, who are in Poſſeſſion of the Govern- 


ment, which the Doctor expreſly (a) affirms? In a word, 


if the Power of Coining Money be a ſufficient Token 
of the Divine Commiſſion of the Perſon poſſeſs d of it; 
it will not only follow, that Oliver Cromwell was a Law- 
ful Governor; but that we had ſome Hundreds ſuch at 
once in England in King Stephen's Time: For (b) a good 
Author tells us, That in thoſe Days many Caſtles were erect- 


ed in every County by the great Men ; that there were then 


in Fngland as many Kings, or rather Tyrants, as there were 
Lords of 'Caſtles, every one of them coining their own Money, 
and adminiſtring Juſtice to their teſpective Subject. 
Uros this Occaſion I would intreat the Reader's 
Pardon, if I detain him a little upon the Subject of 
Cromwell Authority, which though it has been ſufficient- 
ly confider'd (c) already, yet it may be worth while to 
add ſome other Particulars, to convince the Doctor, that 
as he has managed the Matter, it will be hardly poffible 
for him to prove Cromwell to have been an Uſurper. His 
firſt Argument is this: | 

i. Cromwell had not (ſays (d) the Doctor) the Supreme 
Power, or Sovereign Authority of England. This is very 
ſtrange ! He exerciſed an abſolute Sovereignty ; He was 
courted by all Foreign Nations with Fear and Trembling ; 
and the People of England, without Diſtinction, found 
it neceſſary to endure” his Tyranny with Patience and 
Reſignation. The late Tranſactions ef theſe twelve Tears 
paſt (ſays a (e) Lawyer of great Authority) had involv d 
fo many Perſons, that we could ſcarce find a Man, but he bad 
need of the King's: Mercy. And another very (F) eminent 
Writer has aſſur d us, That the whole Eſtates of the Crown, 


Y Caftella per ſingulas Provincias c) Introduftion, 8 & ſeq. 

ſtudio partium crebra ſurrexerant, erant 4 7 p. 106. | 
que in Anglia quodammodo tot Reges, e Solicitor-General, afterward: 
vel potids Tyranni, quot Domini Lord Chancelby Finch, at the Tryal of 
ſtelloram 3 habentes Frugal] percuſſuram Cook the Regicide. 


. proprii numiſmatis, & poteſtatem ſubditis, Y The late Biſhop of Rocheſter's Ob- 
7050 — dicendi Juris. Will. Neu- ſervations an Sorbiere's Voyage, | 


brigenſ. Rer. Angl. I. 1. c. 22. 


the 
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the Clergy, and moſt of the Nobility and Gentry, and indeed 
well nigh the whoſe Nation, were then at the Uſurper s Diſpo- - 
fal. And (which I would only whiſper in the Doctor's 
Ear, without defigning it for the Information of the 
| Reader) there was not one Non- Juror in all the Time of 
his Government. YER" I 
D Wx are told, ( 80 that Cromwell could not be a Law- 
"pi ful Governor, becauſe he had not the Regal Title, to. which 
alone (as the Doctor affirms) by our Laws the Regal Office is 
ennez'd, But this is likewiſe a vain Surmiſe; for our 
Hiſtories furniſh us with Inſtances, that the Regal Office 
has been ſometimes lawfully exerciſed, without the Regal 
() P. 51. Title; which I before (Y) obſerv'd to be the Caſe of 
Maud the Empreſs ; and on the other hand, we are cer- 
tain, our Laws have conferred the Title of King, with- 
out annexing to it Sovereign Power. Thus the eldeſt 
Son of Henry II. was crowned and anointed King of Eng- 
(3) Theſe land in his Father's Life-time ; and yet he remained in 
ve 44S the Condition of a Subject. (i) King Richard II, when 
Mrd, in his he bad determin d that Robert Earl of Oxford (who alſo was 
lum a Marguir of Dublin, and Duke of Ireland) ſhould be created 
c. 19. King of Ireland, queſtionleſs did not doubt, but that he him- 
ſelf in the mean while poſſeſs d that Iſland by as good a Title, 
although he was only ſtyled Lord thereof. And when Hen- 
ry VI. had created Henry Beauchamp, Duke. of Warwick, 
) 24-Sel- King of the Iſles of Wight, Guernſey, and Ferſey, (k) it 
dem Eid. was never diſputed, but he ſtill retain d the ſupreme Do- 
F minion over thoſe Iſlands. 
(1) Dq, 3. TRE Doctor adds, () that Cromwell had never been 
Ibid. recognizd by the States of the Realm. A Confeſſion, that if 
this had happen d, he would then have been a Lauful 
Monarch. And*what is this, but attributing to the 
Three Eſtates a Power of Depoſing Kings, as bath been 
( dure abundantly (m) prov'd already? And after this plain 
«ion, ibid. Acknowledgment, the Doctor may inveigh againſt Re- 
publican Principles, as long as he pleaſes; but he has 
certainly ſo far ſubjected the Rights of Kings to the Will 
and Diſpoſal of the People, that when once have 
pronounc d their Sentence, that they will not have this Man 
reign over them, there 1s then an End of all his Preten- 
fions, and in an Inſtant he becomes a Private Perſon. . 
Ler not the Doctor be offended, that TI apply the 
Name of People to the States of the Realm; for in _ 
N 1 highe 


A 


Crown of England aſſerted, &c. 
higheſt Capacities they are but the People's\Repreſeiita- 
3 = unt when all is ſaid, the ork! + — but 
the greateſt Subjects: And if they are no more than ſo; 
I with the Doctor would ſhew us, where he finds it in 
our Conſtitution, that the Subjects can transferr their Alle- 
giance "whenſoever they think it proper. To bring this 
Matter to a Point, I ſhould be glad to learn from the 
Doctor, whether the Parliament which declared Ri- 
chard WI.'s Throne vacant, and placed Henry IV. in it, 
were Subjects, or not. The Doctor cannot but be ſenſi- 
ble, that the Power he aſcribes to the States of the Realm 
will depend upon the Reſolution of this Queſtion ; and 
therefore it is to be hoped, he will take it into Confidera- 
n = 


Now though, the Doctor will find this Opinion of 
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his very artfully ſupported in the learned Writings of 


Buchanan, Milton, and Fohnſon ; yet J muſt not conceal 
from him, (if it be not a Preſumption in me, to think 
this is a Secret to him) that the Houſe of Commons of 
1642, may juſtly claim. the Honour of firſt ſetting this 
Doctrine in its true Light, and (which is a Circumſtance 
much to be regarded by the Doctor, and will without 
doubt exceedingly endear that Statute to him) they en- 


deavour to prove it from the eleventh of Henry VII. I 


ſhall ſet down the whole Matter, as I find it in Ruſ- 
worth's (n) Collections, and leave it to the Doctor, to form 


his Speculations upon it. nd dee 

KING Charles I. (o) recommends to his loving Sub- 
jets (in order to inform themſelves, what their Duty 
was to him in thoſe difficult Times) the careful Peruſal 
of the Statute of the eleventh of Henry VII, which re- 
quired their Attendance on the King in his Wars, as an 
indiſpenſable Part of their Allegiance; and at the ſame 
time ſo order d it, that the ſaid Statute was reprinted by 
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(0), Anſwer 


to the Decla- 
ration of the 
Parliament, 


May 4.1644 


itſelf, and diſperſed about the Kingdom. The Houſe of 


Commons finding themſelves concerned to prevent the 
dangerous Operation of that Af of Parliament, ſoon af- 
ter reſolv'd upon a Remonſtrance for their Juſtification; 
and (p) they likewiſe particularly adviſe their Friends, 
to take great Notice of that Statute, as a proper Rule 
for their Conduct and Behaviour, in the following 


Words : wel, TE 
0 Rrr TRAT 
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I 


Dye Hereditary Right of the 
Tr ar all Men may the better. know their Duty in Mat- 
ters of that Nature, and apon how ſure a Ground they ga, 
that follow the Judgment if Parliament for their Guide; we 
wiſh them judiciouſly to conſiden the true Meaning and Graund 
of that Statute, made in the eleventh Year of Henry VII, 
cap. 1. which is printed at lurge at the End of his Majeſty's 
Meſſage of the fourth of May. This Statute provides, that 
none that fhall attend on the King, and do him true Service, 
ſhall be attainted ar forfeit anything. What was the Scope of 
this: Statute? To provide that Men ſhould not ſuffer as Trai- 
tors: for ſerving the King in his Wars, according to the Duty 
of their Allegiance * If this had been all, it had been @ very 
needleſs and ridiculous, Statute. Was it then intended (as they 
may ſeem to take the Meaning of it to be, that cauſed it to 
le printed after his Majeſty's Meſſage) that they ſhauld be 
free from all' Crime and Penalty, that Should follow the 
King, and. ſerve him in War, in any Caſe whatſoever, 
whether it were far, or againſt the Kingdome, and the Laws 
thereof? That cannot le; for that cannot ſtand with the 
Duty of their Allegiance, which in the Beginning of this 
Statute is expreſs'd to be, to ſerve the King for the Time being 
m his Wars, for the Defence of him and the Land ; and there- 
fore if it be againſt the Land, (as it cannot be underſtood to be 
aherwiſe, if it be againſt the Parliament, the Repreſentative Bo- 
dy of the Kingdom) it is a Declining from the Duty of Alle- 
ance, (which this Statute ſuppoſeth may be done) tho Men 
2 follow the King's Perſon in the War : Otherwiſe there 
bad been no need of ſuch a Proviſo in the End of this Statute, 
| that none ſhould take Benefit thereby, that ſhould decline from 
their Allegiance. That therefore mbich is the principal Verb in this 
Statute, is the ferving the K . for the Time being, which can- 
not be meant of a Perkin Warbeck, er any that ſhould call 
himſelf King, but ſuch a one as, whatever his Title might prove, 
either in himſelf or his Anceſtors, ſhould be received and ac- 
 knowledged for ſuch by the Kingdom, the Conſent whereof can- 
not be diſcerned but by Parliament, the Act whereof is the Act of 
the whole Kingdom, by the Perſonal Suffrage of the Peers, and 

the Delegate Conſent of all the Commons of England. 
And Henry VII, a wiſe: King, conſidering that what was 
the Caſe of Richard III. bis Predeceſſor, might, by Chance of 
Battle, be his own ; that be might at once by ſuch a Statute as 
this, ſatisfy ſuch as had ſeru'd his Predeceſſor in his Wars, and 
alſo ſecure thoſe, that ſhould ſerve him, who might otherwiſe fear 


to 


Crown of Eng land aſſerted, &C. | 
to ſerve bim in the Mar, leſt by Chance of Battle that might 
happen to him alſo, (if a Nuke of. 7 4 Jet up. a: Title a- 


gainſt bim) which had happen d to his, Predeceſſar ; he 7 
25 Statute to be made, that na Man ſhould be _ 4 
Traitor for ſerving the King in his Wars far the Time being; 
that is, which was for tbe; preſent allowed and received by the 
Parliament in behalf of the Kingdom... And, as it is truly ſug- 
geſted in the Preamble of the Statute, it it not agreeable to Rea- 
ſon, or Conſcience, that it ſhould be athenwiſe ; ſceing Men ſhould 
be put upon an Impoſſubility of knowing their Duty, if. the Judge 
ment of the Higheſt Court ſhould nat be a Rule and Guide 10 
them. And if the Judgment thereof ſhould he followed, where 
the Queſtion ts, Who is King © much: more, What is the beſt 
Service of the King and Kingdom? And therefore thoſe that 
ſhall guide themſelves by the Judgment of Parliament, ought, 
whatever happens, to be ſecure and free from all Account and 
Penalties, upon the Grounds and Equity of this very Star 
tute. | | 
AND to, the ſame purpoſe they argue againſt the 
King, and defend this their Expoſition of the 1th of 
Henry VII. in a following Remonſtrance, Nov. 2. 1642, 
in theſe Words. a 
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(G op be thanked, the Caſe it net now, as it was at the @ Ruſh- 


Time when this Statute, viz. 1th of Henry VII. was made, 
ta ſecure his Subjects from that continual Uncertainty and Dan- 
er they were expoſed unto, in reſpect of the different Titles of 
York and [Lancaſter ; the one prevailing one while, and the o- 
ther another time: And therefore by this Statute it was pro- 
vided, that whoſoever ſhould ſerve the Kin r the Time be- 

ing (whatever his Title may prove) hou? 
Crime and Penalty. So that whomfoever the Parliament had 
at that Time received in the behalf of the Kingdom, be muſt un- 
doubtedly have been accounted the King far the Time being ; and 
conſequently the People ſecured in following him, tho' another and 
haply a better Title had been ſet up againſt him, (as if there 
had been a True Duke of York living, a better might have heen 
ſet up againſt him, Henry VII. than his own:) We ſay then, 
as we 2 before, if it be againſt Reaſon and Conſcience, that 
Men ſhould ſuffer, that guide themſelves by the Judgment. of the 
- higheſt Court, which is alſo the Repreſentative Body of the whale 
Kingdom ; and if in this Statute the Parliament 1s made Judge 
in the Queſtion, Who is King? much mare are they to be Julge 
in the Queſtion, What is the beſt Service of the King and King: 
ih m 


free from all 


worth's Col- 


left. Ibid. 


248 


The Hereditary Right of tbe 

dom ? And they ought to be free from all Crime and Puniſh: 
ment, that follow the Judgment thereof, upon the very Grounds 
and Reaſons of this Statute, which we do agree, his Majeſty's 
good Subjects read with Comfort; becauſe it lays 4 
Ground, which delivers them from Uncertainty in their Obe- 
tience, in the difficulteſt and higheſt Caſes whatſoever. 

Fr OM theſe Extracts the following Remarks will be 
obvious to the Reader. 1. That the preſent Conſtru- 
ction of the 1 1th of Henry VII, fo often appealed to, and 
ſo much inſiſted upon by many eminent Writers ſoon af- 
ter the Revolution, and now again lately by Dr. Hig- 
den, was of old urged, maintained, and publiſhed as Law, 
by that Parliament, which took up Arms againſt the King. 
I will not ſay, they were the firſt, that ever expounded this 
Statute in favour of Kings de Facto; for I think my Lord 
Bacon had before deliver'd his Opinion to that purpoſe : 
But I may boldly affirm, that none had ever, till that time, 
taken ſo much Pains to clear and eſtabliſh the true Senſe 
of it, by ſuch ſolid and weighty Arguments, as thoſe 
brave Aſſertors of the Rights and Liberties of the People 
of England. 2. They aſſure us, it was Part of our Con- 
ſtitution, that whoever fhould be ſet up or owned by the Par- 
liament as King, tho' another, and haply a better Title, ſhould 


be advanced againſt him ; (which might have been the Caſe of 


Henry VII. had the true Duke of York been then living ;) he 
ought undoubtedly to be accounted the Kin 4 for the Time being 
within that Statute. And the Reaſon they aſſign for theſe 
Doctrines, is worth obſerving. It is not agreeable (ſay they) 


* 


to Reaſon or Conſcience, that it ſhould be otherwiſe ; ſeeing Men 


 Hould be put an Impoſſubility of knowing their Duty, if the 


2 of the Higheſt Court ſhould not be a Rule and Guide 


to them, &c. Thus then it is evident, that all thoſe mo- 


mentous Points of Law, which the Doctor has labour'd ſo 
much to defend in his View, were long ſince advanced, and 
aſſerted to his Hand, by that Learned Aſſembly of True 
Patriots, who began the Civil War againg King Charles J. 
The true Meaning of Henry VII.'s Statute could not 
eſcape the Penetration of that Judicious Body; they took 
care then to publiſh their Senſe of it; and I have now, 
with great Fidelity, tranſcribed it for the common Benefit. 
Here we ſee the Doctor's Principle publickly own'd and 
embrac d by the Repreſentatives of the Nation; Allegiance 
is declared to be due to Kings de Facte, by Virtue of the 

1 * x Zith 


Crown of England aſſerted, &c. 
i 1th'of Henry VII, and not to all Kings de Facto neither, 
but only to ſuch as ſhall be receiv'd and acknowledged b 
Parliament, or, as the Doctor chooſes to expreſs himſelf, 
Jhall be recognized by the States of the Realm. 
Ir muſt be confeſsd however, as well ſupported as 


this Doctrine is by the abovemention'd Authority, it is 


liable to ſome Objections, which it may become the Do- 
or to remove; and therefore I ſhall beg Leave to pro- 
poſe them to him. n 
1. Ir may be ſaid, that when King Charles I. drew up 
his Anſwer to that Remonſtrance of the Houſe of Com- 
mons, in which they firſt vented their Expoſition of the 
11th of Henry VII; He takes Notice of it, as New and 
Singular, and never before heard of. They proceed (ſays 


the King) in the Spirit of Declaring, to certify our Subjects in 
the Miſtakings, which near 150 Tears have been recery d, con- 
cerning the Statute of the 11th of Hen. VII. cap. 1. (a Statute 


our good Subjects will read with Comfort) and tell them, that the 


Service of the King for the Time being, cannot be meant of Per- 


kin Warbeck, or of any that ſhall call himſelf King, but of 
ſuch a one as is allowed and received by the Parliament in be- 
half of the Kingdom, &c. $44 maar by ed Bon 

Here it is plain the Good King (who did nothing of 
this Nature without the Advice and Conſent of his Coun- 
cil) wonders at the Conſtruction given by the Commons, of 
this Statute; he recites it only with an Intention to ex- 
poſe it; and thinks it a ſufficient Argument againſt it, that 
a different Opinion had univerſally prevaild, ever fince 
the firſt making of that Statute. Now I am apt to think, 


* _ 


the Doctor will be a little ſurprized (I ſpeak this ſtill up- 


on a Suppoſition, that theſe Paſſages had eſcaped his Ob- 
ſervation) to find a Judicious Prince (for whoſe Memo- 
ry, Jam very ſure, he has a high and juſt Value) fo 1g- 
norant of our Conſtitution, as to treat with- Contempt that 
very Opinion, which the Doctor has taken ſo much Pains 
to prove, will do the greateſt Honour to our Country, 
and is the nobleſt Indication of its Wiſdom. But this 


perhaps is an idle Imagination; and whit” ſome weak 


People may fancy to be Difficulties, will not appear ſo 


to the Doctor. I proceed however to another Obje- 


ction. 


2. We have likewiſe the Teſtimony of a very emi- 


nent Lawyer againſt the Doctrine of the Houſe of Com- 
* 885 mons ; 
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tons ; and this he deliyer d in a Court of Juſtice at the 
Tryal of one of the Regicides. It is well known to thoſe 


who have peruſed the Judicial Proceedings againſt thoſe 
Criminals, that ſeveral of them pleaded the 1 1th of Hen- 
ry VII. in their Defence; and particularly Colonel Mar- 
tin had ſo good an Opinion of the Authority of that Sta- 
tute, as expounded by the foremention d Parliament, 
that he plainly intimated, a Parliamentary Title was the beſt 
King Charles II. had. This Piece of Confidence was ſo 
highly reſented by the (7) Solicitor General that then was, 
that he made the following Anſwer. My Lord, this 
Gentleman, the Priſoner at the Bar, bath entred into a Diſ- 
courſe, that I am afraid he muſt have an Anſwer for in Parlia- 
ment. He hath owned the King; but thinks bis beſt Title is 
the Acknowledgment of the People, and he that hath that, let 
him be who he will, bath the be Title. Now this is Point- 
blank againſt the Doctor's Aſſertion; for nothing is more 
evident, than that this Great Man was extremely offended 
with the Poſition, that a Parliamentary Title was the beſt 
a King of England could have. But certainly this is what 
the Doctor maintains; for he affirms, that the Recognition 
of the States of the Realm 1s ſufficient to make a Lawful 
King, and then it muſt be ſufficient to ſuperſede a Title 
by Birth, and c tly is the beſt Title. 

I a 4 ſenſible, this has been a very long Digreſſion, for 
which I ſhall need my Reader's Pardon ; and this I doubt 
not he will grant the more readily, if he conſiders it con- 
fiſts of ſome Particulars too material to be wholly omit- 
ted, and will allow me to tell him, I am not now at Lei- 
{ure to inſert them in their proper Place. 

I xeETuRN now to the Doctor's Argument from our 
Saviour's. Anſwer to the Phariſees, upon Sight of the Tri- 
bute Money. I have ſhew'd him the ill of wha of 
Grotius's, Expoſition of that Place; and would now recom- 
mend ſome farther Difficulties to his Conſideration, which 
may be objected againſt that Learned Man's. Opinion. 
The Truth is, when a; Text is capable of various Inter- 
pretations, and able Commentators are divided in their 
Sentiments about its true Meaning, it is a little too ar- 


4 1 


t in the moſt applauded Writer, to think to impoſe 


his own Conjecture uncontroulably upon his Reader, be» 
fare he has Iatisfied him, that the Attempts af others have 
really, fail'd. of Succeſs, Thus itzis with. Gratius 3, he 


_ abounds 


— 


Crown of England aſſerted, & 
abounds-in his on Senſe, in the Explication of the Paſ: 
ſage now before us, without pretending to confute the 

different Solutions; which have appear d plauſible to other 
Jadgments; and I may appeal to Dr. Higden himſelf, 
the greateſt of his Admiters, in the Queſtion now under 
Conſideration, whether that Learned Annotator has pro- 
duced one Argument, by Virtue of which it is more rea- 
ſonable tb be of his Perſuaſion, than of theirs from whom 
he diſſents. Let us examine this Matter more at large. 

1. Sous have been of Opinion, that our Saviour did 
not in theſe Words teach, that Tribute was to be render'd 
to Ceſar ; "Tis only, ſay they, a general Precept of gi- 
ving to Cod and Ceſar their Due, without determining 
particularly, what their Right was. It may, it is true, be 
objected, that then our Saviour s Anſwer was evaſive, and 
not at all to the Queſtion; but this gives them no Di- 
ſturbance; for conſidering the inſidious Intention with 
which the Phariſees put this Queſtion, they are of Opi- 
nion, it was highly conſiſtent with his Prudence to re- 
turn ſuch an Anſwer, as would rather filence them; 
than ſatisfy their Doubt; and this is ſaid to have been 
Mr. Calvin's Notion. In Defence of which they add, 
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(s) that if our Saviour had expreſly enjoin d the Payment () &. the 
of Tribute to Ceſar, in this Anſwer, which was utter'd 7 r 
publickly, and before a great Multitude in the Temple; re 

his Adverlaries could not have had the Impudence, a primed i655 


few Days after, to accuſe him before Pilate, as one that 

erted the Nation, and forbad to give Tribute to Cæ- 
far : For tho there was no ſort of Villany, that their 
Malice would not have prompted them to commit, in 
order to deſtroy him; yet they muſt have had too much 
Regard to their own Intereſt and Safety, to charge him 
with what ſo many knew to be a Slander. 

2. OTrnexs think our Saviour did give a direct An- 
ſwer to the Phariſees ; but then they ſay, it will by no 
means follow, that he enjoined Obedience to all unlaw; 
and uſerped Powers ; for his Command extended no far- 
ther; than to the Payment of Tribute ; which may be due 
to ambitious, warlike, and dangerous Neighbours, ra- 
ther as a wiſe Expedient to prevent a total Subjection, 
than as x neceſſary Conſequence and Effet of it. In 
this Caſe it is not material, whether the Prince, that de- 
mands Tribune, has: Right to it, or no; becauſe they tft 


e pay 
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pay it. are ſuppoſed to conſider only his Power of Injuring 
and Oppreſſing them, which they ate not able to op- 
poſe ; and therefore may lawfully compound for their 
Security, by offering a Part, in order to ſave the Re- 
mainder. Now the Fews, at the Time we are ſpeaking 
of, were really a Conquer d People; their Country had 
been reduced into the Form of a Roman Province by Au- 
guſtus, and was entirely at his Mercy ;' but his Indul- 
gence to them was remarkable; he permitted them to 

overn themſelves by their own Laws; and allow d them 
Privileges ſeldom granted to a Vanquiſh'd Nation; in 
Return for which mighty Favours, he was contented with 
an Annual Tribute, which they had all imaginable Rea- 
ſon to ſubmit to. They knew very well, they had for- 
merly paid Tribute to the Egyptians, the Perfrans, and 
the Macedonians; and therefore had no Pretence to be 
ſcrupulous, now it was exacted from them by the Ro- 
mans. W t. e 
3. Axor HER Reaſon aſſign d, why our Saviour re- 
quired the Payment of Tribute to Cæſar, was, becauſe he 
had a good Title to the Obedience of the Jews, by Vir- 


tue of their entire Submiſhon, and Surrender of their 


Government to the Romans. This was the'Opinion of 


* De Jure Mr. (t) Seiden, and Dr. Hammond, not to name any more. 
ec They were perſuaded, that the ems had unanimouſly 


brzos, I. 6. 
c. 17. 


put themſelves under the Roman Protection, and conſe- 
quently had bound themſelves to the Payment of Tribute, 
and all other cuſtomary Acknowledgments, due from ſub- 
ordinate: States and Principalities to their Sovereigns : 
That for this Reaſon our Saviour called for the Tribute- 
Meney, that by the Sight of the [mage and Superſcription, 
they — be — how — * * — 
, fions to Liberty were, after ſo plain and manifeſt a Re- 
ſignation of it, as then appeared to their View. For, in 
the Opinion of thoſe learned Men, this Tribute- Money 
exhibited undeniable Marks and Tokens of the Roman 
Authority over them, and therefore plainly determin'd: 
the Queſtion againſt them. 9 ar 0) £0) 31” 
: Tm o's we ſee here are Three Expoſitions of our Sa- 
2iur's Anſwer, much different from that of Grotius ; for 
he ſuppoſes that Cæſar was an Uſurper ; and that our Sa- 
viour reprehended the Phariſees for: not ſubmitting to 
him, though he was ſo, and no better: But of thoſe, 1 


have 


AE 


Crown of England aſſerted, &c. 
have now recited, two of them have no Relation to the 
Title of the Roman Emperor; and the laſt plainly aſſerts 
jr to be good and unqueſtionable. Now, if theſe Opi- 
nions are really abſurd, and untenable, and by no means 
fit to be countenanced, in Compariſon with that of Gro- 
tius ; let them fare as they deſerve; but ſurely we owe 
them that Juſtice, not to condmn them before Examina- 
tion; which ſince neither Grotius nor Dr. Higden have 
thought fit to beſtow upon them, I beg Leave to become 


an earneſt Suiter to the Doctor, that he will retra& his 


Cenſure, till they have undergone their due Tryal ; and 
then he may proceed againſt them as he pleaſes, On the 
other hand, it is moſt certain, that Grotiuss Opinion is 
liable to great Objections, which I ſhall now propoſe to 
the Doctor's Confideration. N 

1. IT is plain from our Saviour's Anſwer, that he did 
not deſire, the ems ſhould do more for Cæſar, than was 
conſiſtent with the common Principles of Right and ju- 
ſtice: He bids them give unto Cæſar the Things that be 
Czſar's ; that is, give him what is his Due, what he 
may lawfully claim, and what you yourſelves muſt al- 
low to belong to him, by your own avow'd Maxims and 
Rules of Equity. He did not pretend to give them any 
new Laws, by which they ſhould judge of the Titles of 
Princes; but plainly referrs them to thoſe already in Be- 
ing for their Direction; and conſequently, it is not poſ- 
fible to explain our Saviour's Meaning according to Gro- 
tius's Imagination. For where ſhall we find in the Old 
Teſtament the leaſt Inſtance of Go p's obliging People to 
be ſubject to Uſurpers? Or how can it be proved, that the 


Laws of Nature have made it their Duty? It is true, 


great Endeavours have been uſed to paſs this Deceit upon 


the World ; and Dr. Higden has thought it worth his 


253 


while, to tranſcribe ſome of the common Arguments ur- 


ged for that Purpoſe; but the Fallacy is eafily detected, 
and has been ſufficiently made to appear, to the Satiſ- 
faction of reaſonable Men. Had our Bleſſed Saviour eſta- 
bliſhed the Rights of Princes on any different Founda- 
tion, than what they ſtood upon before ; his Will, in a 
Matter of ſo great Conſequence, would have been clear- 
ly reveal'd, and the Evangelical Writings would have 
borne Witneſs to this Truth, in Terms that could not be 
coritroverted :. But that — has hitherto proved 

_ . vain 
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vain, which has pretended to any ſuch Diſcoveries ;. and 
indeed, had the Goſpel introduced any fuch Innovation 
as this, the Nature of Civil Rights muſt conſequently 
have been changed; and it would not have been true, 
which the (2) Doctor himſelf confefles,- that our Bleſſed 
Lok p made no Alteration in Matters of Government; but 
left the Governments of the World as he found them, 

2. Tre Fact upon which Grotius founds his Argu- 
ment, ſeems plainly to be miſtaken by him. He would 
perſuade us, that Tribute was due to Ceſar, becauſe he 
was in Poſſeſſion of Judæa; and to prove his Poſſeſſion, 
he alledges his Coming of Money there, as an indiſputa- 
ble Mark and Token of it: But he ſhould have conſi- 
der d, that amidſt theſe great Changes, which befell the 
Jewiſh Government, (z) they till retain'd the Power of 


_ Coming their own Money ; and never loſt it till the final 


Deſtruction of their City under Veſpaſian. 

Ne1iTHER was this a Favour allowed only to the 
Jews; for there was hardly a City of Note, in the Ea- 
ftern Part of the Empire, which did not enjoy the ſame 
Privilege ; as thoſe who are but moderately skilled in 
this kind of Learning, are able to bear me Witneſs. A 
little Infight into the Cabinets of the Medaliſts will ſhew, 
that the Roman Emperors were well enough contented, their 
conquer d Subjects ſhould coin their own Money at their 
Pleaſure ; eſpecially if they took Care to adorn it with 
their Images, and did not forget to compliment them, 
upon extraordinary Occaſions, with Inſcriptions to their 
Honour: So that if the Extent of the Roman Power and 
Dominion were to be inferred only from the Number of 
Mints, which were managed by their own proper Offi- | 
cers ; we ſhould ſoon reduce it into a very narrow Com- 
paſs : And our Saviour's Anſwer, inſtead of proving that 
Tribute was due to Ceſar, would ſerve to a quite contrary 
Purpoſe ; that is, it would plainly ſhew, the Jews were a 


()] View, p. 88. ptum & abrogatum fuiſſe nuſquam legi- 
(x) Marqu, Freherus de Numiſmate mus. Et J. Seldenus de Jure Nats & 
Censds, p. 16. Quod ſub Gracis Regi- Gent. juxta Hebrzos, I. 2. c. 8. p. 224. 
bus, nominatim autem Demetrio Syriz Ed. Lond. Certè jus cudendz monetz 
Rege, Simoni Sacerdoti magno judæo— etiam tunc [i e. in gr Seviouw's Time} 
rum, inter alia privilegia & immunita- Ebrzis inter privilegia alia eximia man- 
tes, conceſſum legimus (1 Maccab. 15.6.) ſiſſe, non immerit) exiſtimant viri docti, 
ſc. facere percuſſuran i Noopiſmgtis nec ante excidium ſub Veſpaſiano ſubla- 
in Regione ſua ; id eis à Romania adem- tum. 


Free | 


Crown of \England'aſerred, &c. 
Free People, under no Obligations of Obedience to any 
foreign Potentate. Op 


Ir it ſhould be ſaid; that the Thibute-Mariey having 


Caeſar's Image upon it, could not be ſtruck by the Jes, 
their () Law abſolutely forbidding them to employ 
themſelves in any Works of that Nature: I anſwer; it 
will not from thence follow, thge the Romans did actually 
coin that Money in Juſæa, with which their Tribute was 
paid; for the fews might furniſh themſelves with a ſuf- 
ficient Quantity of Money for that Occafion; by Ex- 
change and Commerce, as well as if a Mint had been ſet 
up on purpoſe in Jeruſalem, for the Coinage of Roman 
Money. Beſides, every one of the Jews (wlio were in 


great Numbers diſperſed throughout all Parts of the Ro- 


man Empire) being obliged by their Law to pay yearly to 
the Temple a Piece of Money ; the greateſt Part of this 
Sum was undoubtedly returned in Roman Money, which 
would ſufficiently enable them to pay their Civil Tri- 
bute ; and perhaps this was a great Part of the Employ- 
ment of the Money-Changers, which our Saviour drove out 
of the Temple, Matth. xx1. 12, 

3. Grotius was not always of this Opinion. In his 
Annotations, indeed, upon the Goſpels, he ſeems extreme- 


ly fond of it; but in his famous (2) Book de Jure Belli 


Pacis, in that very Paſſage cited by the Doctor, he 
pretends only, that Poſſeſſion conferrs a Title in controverted 
and doubtful Caſes ; and urges this Anſwer of our Bleſſed 
Saviour to prove it; a. Matter, which no reaſonable Man 


will ever conteſt ; that Maxim in Law being. univerſally 


received, that in rebus dubiis melior eſt conditio poſſdentis; 
But in his Notes on the Old Teſtament. (which may juſtly 
be look'd upon as the final Reſolution of that great Man 


in ſeveral Inſtances) he clearly diſapproves of that Opi- 


nion, which affirms Right to be the inſeparable Attendant 
on Poſſeſſon; and aſſerts the contrary, Thus, upon theſe 
Selden. de ſur Nat. jutta He- fed. i7., Send cum Rete inituai ed 


60 | 
brzos, J. 2. c. 6. & H. Grotius, ad. 2. Rex idem aut Succeſide 
Prac. Decalogi. : — A itis ſit pulſus. ut enim 


2). This Book was publiſh'd by Groti Regni penes ipſum manet; ntcunque Poſſeſ- 
as 50 Annotation. * 1 Cope ＋ 5 | aimiſerit ; quo perti 15 
which it is obſervable, he does not only de Senatu Romano : | 
fpeal with more Reſerve upon that ef wot en 
Giving to Ceſar, &c. but indeed plain - Non —_ perdidit ordo 
denies, that a Prince unjuſtly 4 Matato ſua jura locb L Jo 


- 


does ther loſe his Right, Lib. 2. e. 16. 1 
ED Words 


256 


Tue Hereditary Righr of the 


| SS ISS 3% LIL Eboat by HEAVILY \ 
Words of the Prophet Jeremy [ Jerem. xlix. 1.] Conceri- 
ing the Ammonites, thus ſaith the Lo & p, bath Tfrael no 
Sins ? Hath be no Heirs? Why then dath their King inherit 
Gad, and bis People dipell in his Citier? Grotius remarks, 


that they were a clear Determination for Hereditary Righ 
againſt Poſſeſſion. © From hence (ſays (a) he) we learn, 

although it is ſaid, that whoever makes himfelf Maſter of any 
Country by Force of Arms, is by the Law of Nations the true 
Lord and Proprietor of it; yet if the War be unjuſt, neither 
the Conqueror, nor thoſe that aft under him, are acquitted be- 


' fore Go pb. What can the Doctors Adverſaries deſire 


more, than this Conceffion of Grotius ? Is it not from 
hence plain, that Pofſeſfon againſt an Antecedent Title 
will not create a Right, which is all they contend for? 

4. Tx1s Opinion, that wherever any Perſon has Power 
enough to coin Money, he is a Lawful Poſſeſſor ; muſt needs 
have proved ſo fatal to the Roman Empire, that had it 
been the Chriſtian Doctrine, for that Reaſon alone, the 
Profeſſors of it would have beea treated with the utmoſt 


| Rigour and Severity, as Enemies to Ceſar, and the moſt 


dangerous Promoters of Sedition and Rebellion ; for con- 
ſidering the Multitude of Corning Offices throughout the 
Imperial Dominions, it was hardly poſſible for any Re- 
bel to be ſo unfortunate, as not to be Maſter of a City, 
which had a Mint; and then he had nothing elſe to do, 
but to ſtamp his Image on his Money, in order to become 
a Lawful Proprietor. But among the great Number of 
Crimes charged upon the Chriſtians, which are carefully 
recorded by the Primitive Apologiſts, we no where find, 
that they were aecuſed upon this Article: On the con- 


trary, to the no little Confuſion of thoſe, who advance 


this Notion, Tertullian has expreſly aſſured us, that they 
abhorred this Doctrine; for (c) in his Remonſtrance to 
Scapula the Roman Governor, he alledges it as an Inſtance 
of the Chriſtian Loyalty, that no Man could accuſe his 
Brethren of being Albiniani, Nęriani, or Caſſani; that 
15,” that they had been Adherents to Clodius Albinus, 


. (4), Grotius ad Jerem. 49. 1. Diſci- 0 Tertollianus in Lib. ad Scapulam. 
mus hinc, quanquam vulgò dicitur, qui Sed & circa majeſtatem Imperatoris in- 
bello terras aliquas cepit, eorum Domi- famamur; tamen nunquam Albiniani, 


an, fiert jure Gentium; id tamen, ſi nec Nigriani, vel A ſcani, inveniti po- 


bellum ſit injuſtum, neque ipſum capi - tuerunt Chuiſtiani, fed idem ipſi, qui 
entem, neque alios cauſam ab eo haben per Genios eorum in pridie * 


tes, apud Deum abſolvere. runt, qui Chriſtianos ſepe damnave- 


rant, &c. 


Peſcennius 


7 Ek "Fo 
ang 22 


r 


* 3 
8928 


L ir 


Ys this to, a 
0 


11 55 0 in gn 
en ſo mtu je 85 £6 -of chef 
1 'of Pe net a 4 7 
v/ | 1 E 


f Be Sn e 
"= e 60 obey th 
10 te could Bor de 25 


00 ** Rebels.” 
other Generals, 


„ 


ich ate 5 4 
| ae and as oh were conder af 6 1 
ee boa (neee ho red ee 
theſe pretend OF pr thould behave eee, | 


0 8 5 d 95 3 

to Cat 75 

1 e a e 
gelen Men trier 


* 


MEE 


thin, # 


Nl ay 1 


da — — 


ds nondan exiftente. 


= U A N SK = 


RE hee 7, | 
1 e 1 


X B45 
Bieta: | 


DT ALS CE 


* 
w 


Tho: Hereditary Right ofthe + 


a8 the D r has contrived it, the Chriſtlans of 
s. hut have been 'of all Men the maſt miſerable 
7 00 Rd; the Laws of their Saviour obliged them 
to on Thing, and 17 of the Empire to anotfier; and 
they en Youy Juftly Ve ee ſuch a end in- 
 Cupportable...\ +, 


6 0 N confi 7 Ha . 
n under one Law; te — 1 
5 4 N þ 
1 8 4 K ill e Doctor now N 5 
unde a Raped a 8 we muſt be goyern d 
jutely the Laws Custer; or we are bound 
Tt A Trout! Conſtitutions of the. Country where we 
K. 'Arft 1 is true, then a bn we are to be lub- 
xd 1450 Allegiance to any who gan ſhew his 
eget but then it wil col How, that there 6 i 
in all the Time of the Roman E 
18 that our Bleſſed Lord intended to Ns 
os cr th ' World, ( J which the 


(4) See the 
Preface ts his 
Defence. 


nd it was ever" our Saviour's FO: to 
1 7 Te, to what Purpoſe then did he 
his Diſc iples a Law, which he knew. could never 
obſerved ? 52980 to what End has the Doctor urged it, 
be ie 5 known Practice Ta this Kingdom, *s, well as 
a of .t Romer Fate For the Proceedings ar 
icades, and d thoſe'who, had adhered to Cromwell, are 
Wa 00d pul that our Soviour's E was never 
00 The 4+ thought. to vg "1 Forte here ; and the Reaſons I have 
Ease The mention d, may be. ſufficient to Prove, it i had d as 2755 
thorow Ser- Authority elfe! here. But to put this M atter out of 
— . Diſpute, 10 Relation to the Roman Empir 1770 1 ſhall beg 
Anfverto Leave. to put the Doctor in Mind of the tory of the 
Ot e le. Tyrant Maximus, and that in the Words of a very 0 
giance, p77, learned and judieious Writer. 
Sen. (F. Maximus, after the Murder of Oils, was in 
17. c.13 fulf Poſſeſſion! of the Weſtern Empire; for Valentinian 
C. op > left Toy and fled to Theſſalonica, with his Mother, and 


+ pp * Prabus, the Præfectus Pratoris ; ſo that Maximus had 
* the 


Crown of Euglatid arc. 
? "che: Government of all the Weſt in his Power. Stun- 


 broſe was at that Time \perſechted highs 0 
ane ſhe being an Arian; and Maximur Preten 


make War upon her Son Vlentinian in his Behalf; wks 


Man us more againſt the Proceedings or Irn, 
than g) St. Ambroſe ; and in the Negotisticns he vice 
had with him, he maintain d Valentinian Quſe witk all 
: the Freedom and Coura ge, that became i Chriſtian Bi- 
I know we have | been told, (b) that al tbe Bi- 
e e 


ef the Weſt, not ing che 
© was called the Apoſtle of Frante, 1 157 to 
q Maximus, and-followed his Lan "as mb, F not more, 
thun they did any Princes of thit le., Bus it is 
* taking Notice of, that theſe are tuch blamed 
for it by Sal as Ser; he fays, they were notorious 
© for their baſe and ſervile Flattery: (5) and fe gives ich 
© Character of labutius, one of the chief H them; as 
«© with no other Biſhop muy ever deſerve. Blit St. Bier- 
© tin was of (E) diode Temper ; he frequently tefuſed 
to accept of his Invitations to his Table; becauſe be Hud | 
* deprived one Emperor of bis Life, and another" of Bir | 
© dom ; till at haſt, when Maximus had "matle dhe belt 
© Excuſe he could, caſting all the Blame upon the Sol- 
© diers, who bad forced him to take upon him the Em- 
pire; and pretending, there was ſomething more than 
humane in it; St. Martin did condeſcend to fit atoche 
l „Table with him; and he at all (1) Times hindet d him, 
© as much as he could; from doing Miſchief, and from 
J breaking! in upon the Privileges: of the Church ; whith 
© was not owtiing his Authority: For as Supi Sderus 
informns us, (n he rather — than petition d or 
© what he asked of him. But as the fame Author re- 
preſents bich, In) Mauimas wahted nothing but a good 
Title, to make fim an excellent Emperot; and St. Mar- 
© tin was willing to make the beſt Uſe of Wan he could, 
© for the Benefit of the Churen. 
Arr EAN the Deaths of Maximus and "Eugettits; 
1 St. Ambroſe (h fas of them, — Fg: ering Gy | 


- | 
6 5 Androl cgi. ab l, ee at, F 23. 


(a) Idem in Dialog. c. 7. 
Gr Severus Hiſt. I. 2. c. 63. (09, Ambroſ. Epiſt. 58. Et de obitu 
EAN in Vita Marin, 0 23. Theodoſii. 
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Crown of England aſſerted, &c. 
Bar it is more material to dhſerteg that Thee- 
$ dofrus declared all the Laws and Edicts of Maximus to 
be df no Force ar Authority; and that this was n 
* more; than the Chriſtian Emperors uſed to do in ſich 
*- Caſes. Which implies; that the Chriſtians did not 


think, Tyrants and Ufurpers received N 


from God; for if they had, all their Acts, 'whi 

had been according to Natural Right and Juſtice, muſt 
* have been valid, as being made by fuch as had God's 
Authority to enact Laws, and decree Juſtice ; and it 
© would have. been finful to declare them void a initiv, 
and of no Effect. For if G op had empower'd them 
Sto act as Em againſt the ſtanding Laws and 
Conſtitutions of the Empire, he had authorized them 
Ito give out Edicts and which muſt have been 
-*. as obligatory in Conſcience, as thoſe of the lawful 
[© Emperors themſelves ; and whatever they wanted of 
++. the Formality of Law, ought to have been ſupplied 
0 by the lawful Emperors; and not all their Acts to 
have been declared invalid, and never to have been of 
any Authority or Obligation. St. Ambroſe was not 
the Biſhop, who would tamely have ſeen G ob's Au- 
+ thority in his Vicegerents thus deſpiſed ; but Theadgß- 
+ 4s would have found him the ſame Man, that he did 


upon ſome other Occafions, if this had been the Do- 


© ine ot the Church,” | | 

Tus that worthy Author has very accurately ſhewh, 
that the Chriſtians did not look upon Mazimus, as any 
other than an Uſurper, notwithſtanding ' the Extent of 
his Dominions, and the Greatneſs of his Power: And 
de proceeds to prove, they had no better Opinion of 
Eugenius; though he was much ſuperiour to TBendaſus in 
Strength, and commanded a more numerous Army: 

BOE I leave this Subject, I would humbly offer 
it to be confidered, whether our Saviour s Anſier to the 
Phariſees would not be more intelligible, and the Force 
of his Argument better underſtood, if we ſhould ſay, 
the Money ha demanded a Sight of, was coined by the 
Jeu themſelves ? For then we may conceive, he rea- 
Conne judicivea quod vafii mente Jus. igitur fibi lege cjus, nulks judicio 
792 injuri2, non jura reddendo tan Th of Gol 4 15. — 


us Tyrannorum cce- 


X x x | ſon'd 


261 


262 


ſon'd with them after this Manner: Do yon pretend to 


* queſtion the Lawfulnels of Paying Tribute to Caſar, 
ho have ſtamped his Image upon your Coins for that 
+ Purpoſe, after the Cuſtom of Conquer d Countries ? 
Jou, who have been ſcrupulous in paying this Com- 
pliment to the beſt of your Princes, and yet ate no 


gꝑuilty of a viler Submiſſion, than any others of the 


FNoman Subjects. Behold here your own Act and Deed, 
 *.your own. Money witneſſes againſt. you, and deter- 
mines the Controverſy : For how came Cæſars Image 
© upon your Coin, if you have not acknowledged him 


© for your Sovereign? And if he is your Sovereign, why 


fhould you ſcruple to pay him Tribute? Render there- 
fore to Cæſar the Things that be Cæſar 5, c. Hann | 5 I 
I x Favour of this Conjecture (for I propoſe it only 
as ſuch) I have already cited the Opinion of very learn- 
ed Men, who have been willing to own, that the e- 
were allowed the Liberty of Coining their own Mone) 
by the Romans; but it muſt be confeſſed, they are n 

of a Mind, that it was not confiſtent with their Laws to 
ſtamp any Humane Effigies upon it; and conſequently 
they think it neceſſary to affirm, that the Tribute- Maney 
was ſtruck by the Romans themſelves. Now, with: al 


due Submiſſion to better Judgments, I ſee no ſufficient 


(-) Exod. Evidence for this Aſſertion: For, Frſt, If their () Law 


out any Limitation; then Aaron's Rod, and the Pot of 
Sicles, were illegal Images, and not to be defended b 


but only leſt they 


which forbids the Making of any Graden Image, or any 


Likeneſs of any Thing that is in Heaven above, or that is in 


the Earth beneath, or that is in the Water under the. Earth; 
if this Law, I ſay, muſt be underſtood abſolutely, with- 


Manna, or Incenſe, which are found upon the Jewiſh 


the Law of Moſes.; and then, if they could - diſpenſe 
with themſelves in this Point, why might they not as 
well allow "themſelves the Liberty of Stamping Cæſars 
Image on their Coins? D 1 Wen 
- Secondly, If we conſider the End, for which the Jews 
were forbid by their Laws to make any Gaaven Imager, it 


will follow, that it was equally unlawful for them to 


purchaſe or poſſeſs any Images already made by others; 
for why were they prohibited to make any Graven Images, 

— them to a. Religious Uſe, 
and worſhip them as the Heathen did? And can it then 
Bel * X 4 * 


Ges England 4ſt, &c. 


17, 18. 


be dtitied;” but the lade ill-Conſequence, rhight. 
if they were allowed to admit and retain in their 
fluch only, as wWete the Workmanſhip of foreign Ar- 
tilts ? Beſdes, G. op had as ſtrictly forbidden he Poſ- 
Teffion of Images, as. he had the Making of them; 
for his Comthands are ty „ = in all, their 
Conqueſts over the Heathen, they ſhould. 7 — 
to (f) burn their Pitfures , . and deſtroy heir graden 
Imager. What ſhall we ſay then to this Caſe of 
the Tribute- Money, which had Cæſar g. Image upon it; 
and yet was as mucli handled and uled by the 
- Fews, as any of their own Sicles'? Is it not then, plain, 
_ had no Scruple in carrying about. with them. their 
mperor”s Images on their Coins ? And why:then ſhould 
it 1 be be held unkwful for the like Money to come out of 
their own Mint? We are farther encouraged in this 
Opinion by the Teſtimony of the Fewiſh Doctors, who 
generally agree, that even Statues' themſelves: (which 
certainly are more liable to Objection, than bare Heads 
upon Medals, and thoſe only in Profile) were (u) allow- 
able in the Houſes of the Jews, provided they were kept 
only for Ornament ſake, as Pieces of Houſhold- Stuff, and 


not upon a Religious Account. And therefore (2 V. 


Schikard (an Author well eſteem d of for his Knowledge 


and] 


in the Jewiſſ Cuſtoms) has for this very Reaſon de- I 


fended the Lawfulneſs of their ſtamping an Image upon 
their Coins; and he informs us, that thoſe very 

who would not permit the Poſſeſſion of entire Statues, 
would yet allbiy of 3 Sculptures, as had only a Head 
or Face upon them. Top s indeed ſeems to be of 4 
contrary Opinion, as it all manner of Images were ut⸗ 
terly prohibited by the Divine Law, and it were unlaw- 
ful for a Jem to be ſo much as the Owner and Poſfeſſor 
ol them. But ()) Mr. Selden has obſerved, that Joſe- 
phus herein, as he does upon many other Occaſions, dif 
fers from the Talmudical Doctors, and 8 his Au- 
thority is not great among the Jews: | Beſides, when all 
the Paſſages which are urged from his Hiſtory, upon this 
overly, are duly confider' d, they will be found on- 


mY El ery 13. Numb. ati 52 9 0 W. Schikard Tatich Regum Fer- 
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be Hereditary Right of the 
ly to prove, that ſach Images were never to be endured 


within the Jewiſh Government, which were originally 
intended for Idolattous Uſes; or were purpoſely formd 
and erected to do Diſhonour to the God of Iſrael. Thus 
for inſtance, Joſephus (2) tells us, that when Pilate cnu- 
ſed ſome Roman Soldiers to march into Jeruſalem with 
the Buſts of Cæſar wtought upon their Enſigns, the Jews 
tumultuouſly exclaim'd againſt if as an open Subverſion of 
their Laws, and would not be pacified, till he had re- 
moved thoſe Occaſions of 'Offerice out of their Sight. 
Now the Reaſon of this was plain; the (a) Romans paid 
a Religious Worſhip to their Enfigns ; the chief (b) Stan- 
dard of their Legions bore an Egle at the Top of it, in 
a little Shrine; and certainty was accounted more Sa- 
cred by thoſe Idolaters, when' the Pourtraitures of their 
Emperots were the more conſpicuous Ornaments of it. 
So that if we ſhall ftill affirm, that the bare Heads of 
their Emperors (without any Regard to the Divine Ho- 
nours paid to them) created that Abhorrence- in the 
Jews we ſhall find it impoſſible to give a Reaſon, why 
thoſe which were upon the Roman Coins, ſhould give 
them no manner of Diſturbance. Again, the ſame Hi- 
ſtorian (e) relates, that Herod having erefted a golden 
Eagle over the great Gate of the Temple, the Jews 
look d upon this as an Affront to their Law; and would 
not be at reſt till they. had pull'd it down; but this 
ikewiſe can only ſerve to ſhew, that they thought their 
emple profaned by ſuch an Image; and dos not prove 
the Unlawfuldeſs of being Owner of the like Sculptures, 
when only intended as Furniture for private Houſes 
I ſhall only now add, that had it been reputed fo high 
a Ctime in a Jew, to ſtamp an Image upon his Coin 
either Agrippa the Great (who is repreſented to us by 
(d) Philo and (e) Joſephus as a zealous Obſerver of the 
Laws of his Religion) would not have been (F) guilty 
0 Keri dee Rego Ro- ze. 5 I : 7 F Wy 
nay Sig jure, Sm omnibus Dia e 3 RA IAT 
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 rogating to himſelf the Glory'of a 


be Heredimary' Rigbt of the | 


Lives, and remaining Liberties; for ſuppofing the Romun 
Conqueſt never ſo unjuſt, it might be lawful howeder to 
pay An Tribute oy which was the Point the*Pharifees 
pretended to be ſcrupulous in. But this Opinion has 
the Misfortune to want a Foundation to ſupport it; for, 
by the Confeſſion of alt Learned Men, no ſuch Coin, 
with' Judæa Capta, has hitherto been met with, before 
Veſpaſuan's Reign. (g) Orco, it is true; mentions one of 
Auguſtus with that Inſcription upon it, which he be- 
lieves was coined upon the Taking of Jeruſalem hy So- 
rus * But it is obſervable, he never ſaw 1t ; for he does 
not tell us, what the Metal was; which he never fails to 
do, when he gives an Account of Medals he tad ſeen, 
or was well inform d about them. (4) Mr. Selen con- 
fefſes; he could never hear of any ſuch Coin; and none 
of the Antiquaries ſince his Time (after the moſt dili- 
gent Enquiries that could be made) have been able to 
diſcover ſuch a Curioſity. Beſides, it is not to be ima- 
gin d, that any ſuch Coin ſhould be ſtruck by Auguſtus, 
or in Compliment to him; for Jeruſalem was never ta- 
ken by him, or any of his Generals: During the Trium- 
virate indeed, the Eaſtern Part of the Roman Dominions 
ing allotted to M. Anthony, he ordered Soſus, one of 
his Lieutenams, to lay Siege to Feruſalem-; who ſoon 
made himſelf Maſter of it, and placed Herod in the 
Throne; but the Honour of that Action belonged en- 
tirely to M. Anthony and Seſius, not in the leaſt to Aa- 
guſtus; who therefore cannot be 3 capable of ar- 


ictory, which was 
by no means his Due. | f 1 
I xeTurN now to the Doctor, who being reſolved 
to difpute every Thing aſſerted by his Adverſaries, calls 
in Queſtion the Authority of the Cæſars, particularly of 
Tiberius; and will not allow him à Right to govern, 
either the Romans, or Jews. If we grant the Lex Regia 
to be genuine, ſays our (i) Author, (which hath been denied 
in a Tack de Fictione Legis Regiz) yet what is this to 
Tiberivs's Title? The Lex Regia did not entail the En- 


e Occon. 'Numiſfm. p. 52. Captis à EAAQKTIAS. . Vidoria Palma innitens 
Sf Hicroſolyots KAIZAP AT- cernua in clypeo hac ſcribens, 
rorar. caput Auguſi IOTAAIAS (b) De jure Nat. & Gent, 1.6, c. 17. 
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has been of chig Nel upon my Sub- 
je&. - The Doctor 1 n haye forgot 
Buchanan upon this Gaben fi Bl 4 9 au Author as * 


3 en ant —— the, 1 12 
ch- 
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Law; but Lmuſt beg Leave to tell him, that 
biſhop. Uſher, 1,/(m) Mr. Salden, and (n) Mr 

(whole Judgment, will always! deſerve as much Regard, 
8 Perſagis he referrs to) were of another Pexſua⸗ 


The Account they give of this Matter, is this; 


That in the Beginning the Roman Empire the Le R 
Was by. which which the People conferred mo the Pines 4 


atteſted by Ulpian, and Juſtinian, in his Inſtitutes. Be- 
ſides, there is this day extant in the Capital, a Frag- 
ment of cyt Law, in which the Powers beſtowed 
Hſpaſian by the Senate, are recited ;' and they — 
ſaid to be lach as his Predeceſſors had enjoyed. Which 
now of. theſe two. Laws will the Doftor, 0 or his Author. 
haye to be a Fictian? Is it that mention d by Uns 
Surely that is impoſſible; it is not certainly to be. i ima 
gined, that ſo eminent a Man would endeavour to im- 
poſe upon the Romans in a Matter they could as eaſily 
know as himſelf. , Mult we ſay then, that the Fragment 
relating to Ve eben is a Cheat? But this would N be 
for the Doctor's Purpole, were it true; and beſides, we 
are well informed of the contrary; | for (o) Monſeignor: 
Biancbini (a Perſon of no mean Figure in the Common- 


300 N gueſs the Dottor's Auther is Max- enter aliqui fecerunt ; cum dictione, 
cripturs, & notarum Lineamentis oon- 
Y The Pomer the Prince, p. Wt vincantur 3 n * duo noſtronum 
© 'Selden's Titles of Honour tem antiquita- 
p. 2. P. 591. ind is bis Nives on Blots . Ab 
. Thorndike's Review of the Primi-. tut, quorum Teltimonium. ad hu- 
2 Government of Charobes, c. 12. p. 48, jus Libri extremum adjiciemus, + Via-" 
| centius Gravina de ortu & progreſſu Ju: 
WY) 'Quamobrem, nec. alli — „ P. 139. 
rim a frogmentuc hoc, qudd non ith 
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manner of Power and Authority ; and this they aſſure us, is 
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Crown of England aſſerted, &c. 269 
U#0x: the Death of Auguſtus, nothing was ever 
more remarkable, than the Contention between the Pev- 
ple of Rome and Tiberius; the firft in their Endeavours 
te impoſe, the latter to decline the Empire. The (a) Se- 
nate fell upon their Knees to him upon that Account; 
fd the ableſt of their Orators ſolicited him in the moſt 
theft and importunate manner, to take the Govern: 
ment upon him; fo that at length he was rather ſubdu- 
ed, than perſuaded ; and it ſeem d evident, that he ac- 
66pted of the Iniperial Dignity mote to gtatify others, 
chan to pleaſe Himſelf. (x) It was wonderful to ſee 
with 'what Haſte and Precipitation Perſons of the higheſt 
Nunk and Quality labout d to part with their Liberties : 
The Conſids firſt began to take the Oath to him; ſooh af- 
ter knie Senate, the Soldiers, and the People; and all this 
For wardneſs wis ſhewn, before lie would vouchfafe to 
giee thein Hopes of being their Emperor. He was nd 
{voher upon the Throne, but the SWate offer d him 0) 
all mannet of Honours, Titles, and Powers; and in 
Word, no publick Aer was done by him, which could not 
füfftientiy be warranted undd juſtified by his (2) Tribuni- 
fan, Conſalnt, Proconſular, and Potitifical Authority, or 
that of ſorhe other Offites, with which He was inveſted 
by Decrets of the Hate. So that the Doctot will be 
Hard put to it to prove, that Auguſtus had more Authori- 
ty conferred upofi him by the Senate, than they gave to 
Thbetins ; Indeed Wwe may venture to fay it, that the Se- 
mate was ever töte profuſe in their ObLatichs to wy 
Beperor; than they wete to Tiberius; atid therefore if 
their Conſent Aid A pprobutio Was fufficient to make 
Hitri 4 Rio btftl Governor, he certainly had it in as great 
33 as his Predeceſſor could pretend to. . it not 
then ſurpftzing, what the (2) Doctor tells us, that Tibe- 
ris round himſelf into the Governintiit, and the Submiſſion of 
the Romans-(ſuch as it was) was big only Title? As if the 
Nomams had ever made an humbler Submiſſion to any of 
their Emperor t; ant the Submiſſion: of a People that hat. 
H Tacit. Annal: I. 1; C. 11. Sueton. gis falſi ac feſtinantes. Conſules primi 
i ee e 
UE ̃²˙ ü » 
rium. | i 629, 632. ö 

(x) Tit! Afra! I f. c. 7. Roma * Dion nd, I. 53. p. 508, 509. 
ruere in Servitium Conſules, Patres, c. 518, 519. 
Eques. Quanto quis Illuftrior, tanto ma- (a) View, p. 90. : 
A* 2 2 their 
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be HereditaryRight of the \ 
their Liberties entirely at their owe Napa were hot 
ſufficient to create a gend Jie. 

His next Queſtion 18, ( ) Whathe the Na ol e 
ſelves were Rightful Governors of Judæa And the Reaſon 
of his Doubt is, becaule there appears no expreſs Ack of the 
Reſignation LA the Sovereign Power-to the Romans, like that 
of the Lex Regia to Au uſtus. If nothing leſs than the 
very Inſtrument. of Ly Ggnation will fatisfy the Doctor, 
we cannot help it; but there are many other e 
and Judicious Men in the World, who will be. contented 
with (c) Joſephus's Authority in this Matter. I need not 
trouble the Reader with all the Particulars of this Piece 
of Hiſtory ; for what Reaſons Pompey laid Siege to Jen 

lem and took it; and how the n, omg en under 

ubjection to the K Romans: It is certain, that Hircanus, 
their Lawful King, was the great. Inſtrument: of bringing 
them under this Yoke ; for it was his Party, that ſur- 
render d Feruſalem toe! Pom 73 and by his onſent the 
Romans Were firſt admitted into a Share of the Govern- 
ment of that Country; and he contented himſelf with 
the Title of (d) King, under the Roman Protection: Up- 


on this Account (e) learned Men have affirm d, that the 


Fews x made a Dedition of themſelves, at that Time, and 
were ever after bound, by their own voluntary Act, to 
pay Obedience to the * as their lawful Matters 
and Governors. By Virtue of this Pow and Authori- 
ty, Au iſtus. conſtituted Herod King of 3 and aft 
n his Son Archelaus ; Me not long ..after Archelaus. 
being deprived of his Kin dom 1 — ent 1 Fa Baniſh- 
ment, () Judæa was 5 Fn Tour into the Form of 


a Roman Province by 4 eil; 5 an the e 1 


) Ne e Ld 1 Embaſſ 5 to A 

(e) Fm {LF = whole eres of the Zan je of "of (hep l Fi of 

ws ſwore 10 Auguſtus g and Her . that t ey 1 er govern 
oo the Phariſees Arc Archzal. 1. TH 3! . 5 but 200 en lng 4 Peri 

| e lg Syri ee EA. 

7565 Dion Caſſius, | op 37. 4 Joſeph. be J * op of a Roman, 
I. 1. de Bello Jud. c. 8 je 1 5 ok by the Eupen 

i (e) The Author A the Exexcitation A Ne Ages were ſeconded bf 
concerning Uſurped Powers, p. 87. Ed. king LY 0 were then In- 
1650, 4to. And Doctor en on 15 . of Rome. Hy 5 xepdacuor au- 
Marth. Xii. 2, 16. eie akudgiee, Banus, . \ Ah) 


Y I Cafa ex 9 b epxar ανν,Hj a, edi 5; Eu- 
nium, Are K. 7 | 4nd, Joſe-. a vt ſor bras, Jana 74s sufi 
phus informs. us, {Archaol. 1 1c COL OTOT, Ces] 01. Which 12 4a 
1 this was what the Jews peg de-" ther very remarku e Irſtan ance of their u- 
fired, upon the Death of d! ir they e * the Roman. tr) 
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Creaw af kngland\aferred,\.&c. 
it committed. tog Tarn the Preſident: of Si, 
V 
ayr's\ Deaths, and for 4 83 and whateyer- 
Doctor may, think 125 U rg 5 was Ao r 
then, 79 oe Being, ly.. ; 
giance to the Roman. Mas w at Prince, or Fa- 
mily would ha ve been injured b Ns Or was: th there any 
one living who could. pr end 3 beter Righe to the So-. 
vereign Power 555 them? The Sons: of Herod were un- 


dex an 55 55 W 1 uu the Ceſars;; and, chere- 
a cou 2455 15 lay any Claim to that a 
mach 17 25 1 0 2 e N ib 1 
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Romens | N urpers, obs: 


no; Title could ai ap 11. hems; and for that very 

Leaſon ies lawful 17 Hause 5 becauſe ig hoop 
was. in Being, who cou rge them with doing him 
| — — 6 25 Caſe, Self- Wee and, the Publ; 


Good (Principles too often. abuſed upon other Occaſions) | 


did oblige. 55 Jews to fubmit to the Romans, and act, 
knowledge their Authority, even though they had n never 
before yielded themſelyes up to their Govetiment; for 
though, upon the utter Extinction of 4 Ho! Family, 
Subjects are at Liberty to chooſe the Fs Succeſl 

ſhall; reign over them; yet if any Perſon, in FEY 2 


Four all get Poſſeſion of the, vacant Throne, even 


py Force and Violence; 72 is then ſo much for their 
lt, that it becomes their Duty, to comply \ with the 


| ſity. of Affairs, and ſuffer him to be their Kir 
Fs they, _—_ attempt to — * withou at the 15 
gent. Ruin of their Liyes and Fortunes. . 
or 3 Apt his Adverſaries are willing to ow, that 
15 gives a Righ 1 10 certain ae uiz. when the 
s preſerye tliemſelyes by) 1 550 bedience to 
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Crews of England aſſarren, &c. 
Judgment of two great Hiſtorians, relating to this Que- 
7 ans 


mon. r WES 2617 4a +50 Rien WK 
Prancis I. King of France, having been taken Prifoner 


by the Emperor Cherles V, was, ſome time after ſet at 
Liberty. upon his Parole of Honour, by which he obliged 
himſelf; to return again to the Emperor, if the Condi- 
tions were nat perform d, upon which he was releaſed. 


But Francis being once at Liberty, pretended he was not 


bound by the Promiſes. he had made in Captivity, af- 
firming, that no Man under Ward could plight bis Faith : 
Upon which my (7) Lord Herbert makes this Reflexion: 
7 f was not {ag approv'd J arena 
Juſt ; for if a Priſoner of War may is Promiſe, becauſe 
he made it \under a Conſtraint, it would follow, i bh few or 
none would be taken Priſoners, but kill d upon the Place; 
_ 5 War not only more bloody and barha- 
rous, but even deſtroy a principal Part of that Jus Gentium, 
which in theſe Go 22 ela Herd in al 
mes. .. £ 9 | thaw 
Tus other Hiſtorian is the preſent Biſhop of Saliſ- 
bury, who tells us, That King Henry VIII. having pre- 
vail'd with the Convocation to annull his Marriage with 
the Lady Anne of Cleves, one of the Reaſons which in- 


vs. 


Life of 
enry VIIL 
ad ann. 1528. 


fluenced that Aſſembly was this, (m) That the King ha- e 
ding married ber againſt his Will, he had not given a pure, Fill. Ret 


inward, and complete Conſent : And ſince a Man's Act is 


only what is inward, extorted or forced Promiſes do not bind. 


But the Biſhop's Cenſure upon theſe Proceedings is re- 
markable. This was (ſays his (u) Lordſhip) the greateſt 


Piece of Compliance, that ever the King had from the Clerg y ; © 


for as they all knem, there was nothing of Weight in the Præ- 
Contract; ſo they laid down a moſt pernicious Precedent for 
invalidating all Publick Treaties and py 
one of the Parties bein _—_— Wing to it, ſo that his Conſent were 
not Os be was — — Bt was no Safety a- 
mong Men more. For no Man can know, whether another 
conſents inwardly: And when a Man does any thing with 
a great Averſion, to inferr from thence, that he does not in- 
wardly conſent, may furniſh every one with an Excuſe, to break 
looſe from all Engagements ; for be may pretend be did it un- 


willingly.” Laſtly, The Doctor has acknowledged, that 


Aa a 2 


Zelekiah and the Jews ſubmitted to the King of dhe, 
: a 


ments: Since if 


Part 1. b. 2; 
80. 3· 


) Ibid. 
281. 


274 . Hereditary Riebr, Ke. 


Ab took an Oath to him, before Gob had cotmtnanded 
them to do ſo: But ſurely they did not make this Sub- 
0% 2 Chron. miſſion willingly ; it was the (o) Effect of Force and 
2. ſas, Violence, which they muft either have complied with, - 
That Nebu- or expoſed themſelves to utter Ruin: May we ſay there- 
bad made fore, with the 7 0 that their Oaths and Engage- 
fer y G ments fignified _ and cotild not bind them a- 
him. ga inſt the Intereft of their Country? Bur the (p) Pro- 
5%. Phet tas taught us anotfiet Bockrite, he tells us Gov 
was highly incenſec by the Violation of the Oath and 
Covenant made to the King of Babylon, and threatens 
them with the Severity of His Vengeance upon that 
Account. The Prophet's Words are 1 and 
therefore 1'fltall conctade with them. Shall he proff 
Shall he eſcape that doth fuch things? Or, ſhall 1 
the Covenant, and be deſterr d? As I live, faith the Lon b 
Gov, firely in the Place where the King dwelleth, that made 
him King, whoſe Oath he deſpiſed, and w 7 Covenant he 
brake, eden with bim, in the midſt of Babylon ſhalt he die. 
Seeing he deſpiſed the Oath, by — the Covenant (when 
lo He bad given His Hand) and hath done all eg, 
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A Paſſage out of Six J Forteſear's Defence" of ths Title 
' of the Houſe of Lancaſter. MS. Rl Chiton. Ofhs, 
B. 7. f 1 | . 


1 ST Heidi z. fata Chriſliaiſſinus Prin 
ep Fenricus C, ejus Flius & Heres, 


Coronz o& Regni Anglia ſucceſſit ; reteryi- 
maque. tate in Regni ejuadem Regem, nullo 
| * contradicente, fed und omniam applauſu, un- 
cus & coronatus eſt. Cui etiam adhuc inter ubers volutantt, 
& nondum coronato, prefatus Edmundus Comes Marchiæ, tan- 
quam hereds ejuſdem Henrici 55 Regique ac Domino ſuo 
fupremo, cum omni humilitute ultro ligeum fecit homagium, oY 
ad hoc faciendum quam celerrimè potuit libentiſſims trope- 
ravit. 5 3 

Poſted vero dicto Edmundo Comite fine Heredibus de cor- 
pore ſuo- exeuntibus © rebus humanis, exempto, Richardus nu- 
per Dur Fboracenſis, Pater iſtius Edwardi, W nepos iſtius 
Edmund, viz. filius Anne ſororis ſug, tanquam proximus. ſibi 
heres, in Cancellarid ejaſdm Regis Henrici 6%, Peron mo- 
dum Curiæ iſlius, pulſeſanem diffi ComitatdF fibi, tanguam 
prozimo heredi ipſius Edmunds, ab eoſlem Rege, tanquam d Do- 
mino ſuo- ſupremo, deliberari petit & obtinuii. Et ob hoc ei- 
dem; ut ſuo Regi G 1 Homagium Ligeum fe- 
ci; . poſtea, ſuis mdenturis, Sgillo ar morum & | us 
manuali ſignatis, dictu Regi ſuo Hnrico G ſe obligavit, de ſe 


fideliter gerendo & habendd in eſflcio Locum Tenentis ſui in 
Francia, quod . diu fetit. In quibus ſcriptis ſun Henri- 
anciæ Regem 

nomi- 


i 
7 


cum Dominun ſump ſupremum, Anglieque . 
« WAY WE Ss 


i” © 2 1 | 71 
des e 
Wini A * 


Parentam fuorum æquo H juſto titulo, in jure 


11 


minadit; & in 


_alig uud ad coronam & regnum Anghe habuiſent, quemadmo- 


nominabat. Poſteaque d pattibus Francie ad Angliam rever- 
ſas, femilibus us ſcriptis indentatis, ſuoque ſigillo armorum 
ung cum ſigno manuali ſuo ſignatis, ad fidelity ſerviendum ei- 
dem Domino ſuo ſupremo in officio Locum-tenentis ſui in Hiber- 


| nid, quad placeret Regi ipſum reuotare, ofinibus modo, vid, 


Co forms juris, quibus melius potuit, ſe aftrinzit' & obli a- 


Dit; * Regem Henricum Sextum, in illis etiam ſcri- 
| Ju 


pris ſuis, ſupremum Dominum ſuum, Regemque Angliz 
Francie, ſemper profitendo, nominavit. | 

| Tterim etiam, dum Rex Henricus tanta ægritudine vexatus 
fuerat, quod Regni ſui gubernaculis perſonaliter intendere non 
valuit; dictus Richardus Dux Eboracenſis, ſcriptis ſuis ſigillo 


armorum, ſuoque figno manuali notatis, ipſum Regem ſponte 


Dominum ſuum ſupremum, Regemque Anglia & Franciæ no- 

in publico Parliamento, durante infirmitate illa, 
Protectoris & ae Angliæ officium, auftoritate ejuſdem 
Parliaments, in ſe «ſump pleno corpore Regni in Parlia- 
ments illo, ( ſecundum jura Angliæ repræſentato; & difum 
Chriſtianiſſumum Principem Henricum Sextum, Regem Angliæ, 
ſaumgque ſupremum Dominum in plena Curia Parliamenti illius 
de Recordo appellavit ; cumque tunc temporis Rex ipſe, obſtante 
infirmitate prædictd, nullum ſibi ad fic faciendum timorem in- 
. * WG Pp * 
Item idem Richardius, vice repetitd, ſupra ſacrum 4 
Chriſti ſacramentaliter viſum Lo OF os fidelis ſub- 
ditus & Ligeus eſſet eidem Regi ſuo Henrico Sexto, & pro 
poſſe ſuo 155 & adjuvaret, atque pro viribus ſuis totis 
ad Status ſui Regii conſervationem incrementumque ageret, & 
ad ejus confirmationem Corpus Chriſti recepit. Quibus juramen- 
tis non meds. corpus, ſed animam ſuam, ſuumque honorem ſtri- 
Fins fortiiſ que, quam  aligua temporali vinculo potuit, obli- 
Sade FOUL 


. a 


Edwardus etiam iſte filius ſuus, jam Regni Uſurpator, con- 


 femiliter in praſentid Cleri totius Proumcie Cantuarienſis, ad 


tunc condochti in Ecclefid S. Pauli Londonij, ſuper crucem Can- 
tuarienſem Juravit Om” qudd ſemper honoraret Dominum 
ſaum ſupremum Regem Henricum G, . ipſumque pro Rege 
Angliz ac Domino ſuo ſupremo. acciperet, & ſibi humiliter, ut 
Regi ſuo, totd wits ſus obediret, _ poſted in publico Parlia- 
ments junientum ſium Ihe parity. buen. 

Ex quibus præmiſſis liguet equo intuentibus lumine, quod 
ft Progenitores Edwards hujus nunc uſurpantis, d principio jus | 


dum 
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dum nanquam habuerunt, ab illo tamen jure per promiſſiones & 
affirmationes ſuas, ſub fipillis & ſignis ſuis manualibus roboras 
tas, per Renunciationes ſpontaneas, tam tacitas quam expreſſas, 


etiam in Parliamento o. Cortvocatione Cleri, que maxima aucto- 
ritatis ſunt, affirmatas, & juramenta ſolemnia ſponte facta, 
receſſum eſt plenaris & abſoluts : Adeoque fi 222 jus, 
prout non habuerunt, omnis tamen via petendi illu1, eit eorum 
facto proprio præcluſa eſt, idemque jus in lege adnibilatum extat 


extinctum. 


6 Nous. II. 

The whole Proceedings of Richard Duke of York's Claim of 
e VI, and the Judgment of the 

| Houſe of Peers thereupon, as it is tranſcrib'd from the Par- 
liament Rolls in Dr. Brady's agar into the remark- 
able Inftances of Hiſtory, and Parliament Records, 
uſed by the Author of The Unreaſonableneſs of a New 
aration on Account of the Oaths, Cc. p. 3 1. to 

39. With Dr. Brady's Inferences from thence againſt that 


Memorand. 


"HAT the wi day of Offobre, the ix Rot Put; 
day of this preſent Parlement, The 39H „ 


Counſeill of the right high, and mighty Prince, Richard * **: 


Duc of York, brought into the Parlement chambre a 
Writeing, conteigning the cleyme and title of the right 
that the ſeid Duc pretended unto the Corones of Englond, 
and of France, and Lord(liip of Ireland ; and the ſame 
Writeing delivered to the right reverent fadre in God 
George Biſhop of Exceſtre, Chauncellour of Englond; dehring 
him, that the ſame writeing might be. opened to the 
Lordes Spirituelx and Temporelx aſſembled in this pre- 
ſent Parlement ; And that the feid Duc myght have brief 
and expedient anſwer thereof: wheruppon the ſeid 
Chauncellour opened and ſhewed the. ſeid defire to the 
Lordes' Spirituelx and Temporelx ; askyng the Queſtion 
of theym, whether they wold, the ſaid writeing ſhuld be 
openly radde before them or noo. To the which Que- 
ſtion it was anſwered and agreed by all the ſeid Lordes, 
Inaſmuch as every perſone high and lowe, ſaying to this 
high Court of Parlement, mult be herd, and his defire 
and peticion underſtand, that the ſeid writeing' ſhuld be 
radde and herde, not to he anſwered without the King s Com- 
h ; | maundement, 


in - 


N. F2. 
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moyniemynt, far ſo much al tie matter. ir fo-bigh; pod C fo ſs 


ete wyght and Mriteing there | 
4 de The Conn RE followeth in 4 Lowe words: : 


It ig not to be fargetten, & c. a5 in Numb. 19. followeth, - 


And afterward the xxuij day of Occabre, the x day of 
. preſent Parlement, the ſeid Chauncellowr ſhewed and de- 
ared to the ſeid Lordes Spiritnelx and Temporelx, 
being in the ſame Parlement, how that the Counſeill of 
the "Fd Duc of York gretly defired to have anſwer of ſuch 


writeing, as upon the xv) day of Octobre laſt paſſed was 
put into this preſent Parlement, on the behalf of the 
ſeid Duc; and N asked the ſeid Lordes, vrhat 
they thought was to be doon in that matier. © To the 
which G08 on, it was anfivered, and thought by all the 
ſei Lordes, That the matjer was k high, and of ſuch wight, 
that it was not to eny X Aredprc, 3 into com- 
niunication thereof, H commaundement, apree- 
ment, and alen To e | Tal ferthermore, foraſmuch 
as the ſeid Duc defired and required brief and undelaied 
anſ\vere of the ſeid wryteing, and in eſchueing and avoyd- 
ing of grete and manyfold inconveniences, that weren 


, Iykly. to enſye, if bf roviſion of good apfwere in that 
behalfe were not had; x was thought and agreed by all 
the Lordes, that they all 


buld goe unto the King, to de- 
clare and open the ſeicꝭ matier unto his H ighneſs, and to 
Roden what his goed Grace mold: to he, doon Ferber therein. 
theruppon incontinent all the ſeid Lordes Spirituelx 
and Temporelx went unto the King's high preſence, and 
therunto opened and, declared the ſeid matier hy the 
mouth of his ſeid Chauncellour, of England; and the ſeid 
matier by the King $. Highneſs herd and conceyved, It 
pleaſed: him to pray, a commaunde aſl the, ſeid Lordes, that 
they ulld 2 5 eto Hude, in ag To af. in them. was, all 
ſuch things as mygbt le objetfe and laide, ayenſt the cleyme and 
title; of the ſeid; Duc, And the (eig, ate heſaught the 
King, that he wold. remember him, yf he m yehe. fynd 
eny reſonable matier, that myght be objected, Bent the 


ſeidꝭ cleym and title, in ſo moche as his ſeid Highneſꝭ had 
ſeen and underſtonden many. divers Writings. and Chro- 


nicles; uheruppon on the morne, the xxviij day of 
Gave, the xj. 7 of this preſent Farlement, the foreſeid 
Lordes fant: far the; King's Tuſtices into the Paxlement-chambre, 


tar N their Avis and \Counſeill in this behalf ; and ons 
TRY delivered 
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delivered to them the: :writeing of the cleyme of the ſeid 
Duc, and in the King's name gave them ſtraitely in com- 
jmaundement; ſadly to take aviſament therin, And to 
ſerche and find all ſuch objections, as myphr be leyde 
ayenſt the ſame in fortefying of the King's Hoke "8.3 
Whereunto the ſame ' Juſtices, the Monday, the xx day 
of Odlobre then next NT for their aunſwere upon 
the ſeid writeing to them delivered ſeiden, that they 
were the King's Juſtices, and have to determine ſuch ma- 
tiers as come before them in the Law ; between partie 
and pattie they mey not be. of Counſeill: And fich this 
matier was betweene the King and the ſeid Duc of Tork 
as two parties, and alſo it hath not be accuſtumed to calle 
the Juſtices to Counſeill in ſuch matiers; and in eſpecial 
the matier was ſo bigh, and touched the King's bigh Eſtate 
and Regalie, which is above the lam, and paſſed they lerningy 
wherefore they durſt not enter into eny communication there 
for it — to the Lordes of the King's blode, and 
thapparage of this his lond, to have communication and 
medle in ſuch matiers ; * And therefore they humble by- 
ſought all the Lordes, to have them utterly excuſed of any 
avyce or counſeill by them to be yeven in that ma- 
tier. | 
And then the ſeid Lordes, confidering the ninſiers | 
of the ſeid Fuges, and entending to have the avice and 
good counſeill of all the King's Counſeillours, Tent for all 
the King's Sergeaunts, and Attournay, and gave theym 
ſtraight commaundement in the King's name, that 
ſadly and aviſely  ſhuld ſerche and ſebe all ſuch things, as might 
be beſt and ſtrengeſt to be allegged for the King's avatle, in obs 
ing] i D uf 190-556d 


Were the leid Sos cainis and Attcurney, the Wenſ? | 
day then next enſbeiny. anſwered and feider), chat 
the ſeid matier was w'$7 unto the King's 7 s Juſtices, and how 
the Monday laſt 
clared- to the RY Lordes, that. the ſeid matier was ſon 
high, and of ſo great wight, that it pafſed\ther lerning 
and alſo thiey durſt not enter eny communication i in that 
matier, to yeve any 47 2 counfaill therein: And 

fith'that the ſtid matier was fo high, b, that it paſſed the lerning 

c 


the 7 it muſt needs ex lerning ; and alſo | 
15 not enter eny annie in in — matter, and e 


the ſame uſt ſtices iden, and de- . . 
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| AEH EN DAX 
and beſoupht all the Lordes to have them excuſed of: 
yevyng eny avyce' or counfſaill. therin: | n 918 
To whom it was aunſwered, by the avys of all the 
Lordes, by the ſeid Chauticeller, chat they myglit not ſo 
be excuſed ; for they were che King's perticuler Coun- 
ſaillers, and therfore they had ther fees and wages: And 
as to that the ſeid Sergeaunts and Attourney ſeiden, that- 
they were the King's Counſaiſlers in the Law, in ſuch 
things as were under his auctorite, or by Commiſſion ; 
but this matier was abode bis auftorite, wherein they myght not 
medle, and humbly beſought the ſeid Loxdes to have them 
exciſed of yevyng eny counſaill in that matier : and it 
was: aunſwered them agayn, that the Lordes wald not 
hold them excuſed, but let the King's Highneſs. have 
knowleche what they ſaid ; and theruppon the ſeid 
Chaunceller remembred the Lordes Spirituelx and Tempe- 
relx of the ſeyings and excuſes of the Fuſtices, and ſey- 
ings and excuſes of the Sergeaunts and Attourney, and alſo 
the grete commaundement of the King's Highneſs, "that they 
had, to find a ſachobjecFons as myzht be moot mighty to de- 
fend the King's right and title, and to defere the title and cleyme 
of the ſeid Duc of York ; And alſo that the King myght 
Aodentond. that the ſeid Lordes diden their true and 
faithful devoire and acquitall in the ſeid matier, deſired 
the Lordes that every of them Huld fey what be cowed fey in 
fortefying ibe King's title, and in defetring of the cleyme of the 
feit Duc: And than it was agreed by all the Lordes, that 
every Lorde ſnuld have his fredome to ſey what he wold 
fey, without eny reporting or magre to be bac for his ſey- 
ing; And theruppon after-the ſeiyng of all the Lordes 
every after other, It was concluded, that thes matiers and 
articles, here undre writen, ſhuld be aleged and objecte 
ayenſt the ſeid cleyme and title of the ſeid Dus..." 
Fi, It is thought, that the Lordes of this Lond muſt 
needes call to their remembraunces, the grete othes the which 
they bade maide to the King aun Severaigne Lorde, the which 
may beleyds to the ſed: Duc of Fark; and mathe Lode 
1 — 

Hem, It is thought allo, that it is to. be called: — 
Wr the grete and notable Act of Parlements, 
made in divers Parlements. of divers of the Kings Pro- 
13 The which Ads be ſufficient. and nfomble; to - 


leyd ' againe che title of the ſeid· Due of Ni. The 
which 


_UAPRENDAX 


which Acts been of moche mare auctorite than a Chro- 
jr And 'alfo ene een 9 
t en per n 
Iten; 1255 thought, that chere is to! a | 
ſeid title ders entails made ta the beires- — 2 yn 85 1 
Corarie of Englond, as it may en by. ade Cronicles 


vii, 


" Partements. - this tin 01.5 he to ringer 
Item, It is thought, yf che ſeid Duc {hull make eny 4 
tids or cleyme by the of Sir Leonel, that the ſame. 


Duc ſhuld bere the Armes of the ſame Leondl, and not the 
Armes of Edmund Langley, late Dur of Tork. e. 
lem; It is to be 3 "agen-the tithe ofthe” Kal 5: 

Du, that the time that King Hetty the foutth toke upon 

bim the Corene of England, he aid be entred and tobe upon 
bum the Corone as Ny Ag; e wi 
not as 4 Conguerour. ' 

To the which Anticks theſcid Duc of Terk. gave his an- 
ſweres in writeing as fulowen. 

Here under folowen the anſweres of Richarid | Plantage: Reſponſio- 
net, called commonly Duc of York, &c. to certain raiſons Por 4. 
and colours alleged, as it is ſt1d, ayenſt the matier of his Odjegiones 
right and title, e. 8 

Firft, Where it is ſeid, that it is thought that the 1. 14. 
Lordes muſt nedes calle to their remembraunce the grete | 
Othes which they have made to the King, which may be leid 
to the ſeid Duc, and that they may not l _ 
othes.” 

The ſeid Richard och and faith, düsterer mig 


1 the peyne of everlaſting dampnation, is bounde 
to obey to the Jawe and commaundements, of God, by 
the which lawe and commaundements trouth and 7 
owe to be preferred and obferved, and untrouth and in- 
juſtice laid apart and repreſſed: and foe it is; that of this 
ne auch duetye of opens to God's lawe; 200 man 
may diſcharge himſelf. by his owne dete ar aft promiſe of cath; - 
for - lles-of the contrary. wold emſue innumerable inconve+ 
niencies ; wherefore fith it is ſo, that the w * the ti 
tle and cleyme of the ſeidd Richard P aly 
* and lawful, and grounded upon evident tr "A 
| It followeth, that man'ftwld have rather eolſite- 
rativi-to trouth, right, and juſtice in this matier, accot- 
— ly with the will of the law of God, then to amy pro- 
or ooth made by him to the contrarie, confidered 
| namely, 


Viii 


n. 15. 
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namely, that by the lawe and determinatior of holy 
Church an ooth made by oo perſone unte the pre- 
judice or hurt of an other, contrarie to trouth, Juſtice, 
and charity, in the which ſtandeth the plentikude an 
perfection of Godd's lawe, is void and of noott effect, 
neither in eny wiſe. obligatory; And that the tvertue and 
nature of an ooth is ta confirm trouth, and in no wyſe to im- 
ne it; And over that i) the cot of feaute, ee or 
igeaunce, no man is boundenito any inconvenient or | unlawful 
thing ; And how be it that this anſwer. is ſufficient to 
all maner objections that may be made ayenſt his cleyme 
and entent in this partie by reaſon of occaſion of any 
ooth, yet natheleſs the ſeid firhard, for as much as the 
matier of othes. is. a matier ſpirituell, for more declara- 
tion of his conſcience, honeſty, and trouth in this partie, 


offreth himſelf redy to aunſwer before eny Juge Spiri- 


tuell, competent in place, and tyme covenable, to all 
maner of men, that eny thing woll purpoſe ayenſt him 
in that behalf. No . 

And to ſhew clerely, that lawfully withouten offence of 


God and conſcience he may cleyme and purſue his right, and de- 


fre Juſtice, in ſuch fourme. as he dooth,' and that all other 
pet ſones, and namely the Peers and Lordes of this Reame may, 
and by the lam of God and man ought to helpe, and aſſiſt bim 
in trouth and. juſtice, notwithſtand any.ooth of feaute, or other 
by him or them here before made. 1 | 

Over this, where it is thought allo, that it is to be cal- 
led to remembraunce the grete. and notable Acts of Parle- 
ment, made in dyvers Parlements of dyvers of the Kirig's 
progenitours, the which actes been ſufficient to be levyed 
ayenſt the title of the ſeid Duc, and of more auctorit ethen 


eny Cronicle, And alſo of auctorite to defete any maner 


title made to eny perſonmee N 54: 
And alſo where tis ſaid, that it is to be leyde ayenſt 

the ſeide title dyvers entailles made to the heirs males, as 

for the Corone of Englond, as it may appear by dyvers Cro- 


nicles and Parlememtss 


The ſeid Richard Plantagrnet arinfivereth and faith, that 
in trouth ther been noo ſuch actes and tailles made by 
eny Farlement herebefofe, as it is ſurmyſed; hut end in ö 
the vijth year of King Herry the fourth a certeyne at and er- 
dinaunce mas made in a Parlement; by him called, wherein be 
mage the Reaumes ef Englond unt f raunee, amongs . x 
—_ T THT] en) jy, SHR pA FIN £2. to if 


1 


5 . 
840 


1 br 


te he unte tile ors of icins compngy ani an js 
on one 17 their bdjes nee, in maner and 
. 
ned and rejo ron c. byt 
ne, diſcent, or 97 eſhon, he neither neded, nor woldhaye 
_ defired, or made. them to. begraunted ta him in ſuch wiſe, 
as "they be by the {cid acte, Ihe which = 5 1p no place, o- 


Ta res fra e ayen yur that it * e 
e 


the Com $5 accor bk Godd's kae, and all 
natura 425 e 
made in theſe id 22 Kl been goed and Juffifant 


azenſt all other; perſanes. _\ . 
an Where it is thought, that. if the ſeid Duc chuld 
Mt any title or cleyme by the line of Sir 
11 bere the Armes of Edmund Langley late Th 'of 
or 

The ſeid Duc aciſvereth, and faith, that dend z a he 
myght lawfully have borne the Armes of the. ſeid 'Sir 
Leonell here bifore, and alſo the ſame Armes that King 


Lenell, he 


1 ö 
114 
1* 


n. 16: 


Elward the third bare, that is to ſay, the Armes of the 


Reaumes of Englond and of Fraunce, but he abſteyned of 


beryng of the id Armes, like as be abſteigned for the tyme 


urpoſyng, and purſuing of his right and title, &c. 
5 es 2 unknowen to all this — ; far. though 2 15 


a time 1 and bee put to ſcilence, yet it roteth not, ner 
not 


tem, Where it is alleged ayenſt the title of the ſeid 
Duc, that the ſaid Herry of Derby; at ſuch; tyme as he 
toke uppon him the Corone of Englend, ſeid, that he 
entred and toke the ſame Corone uppon him as right 
enheritour to King Sou the 1 and not as a Con- 
Uerour .: 
g The ſeid Duc therto faith, that ſuch aying of the 
ſeid King Herry the fourth may in noo. wiſe be true, and 
that the contrarie therof, which is trouth, ſhall be 5 Tomo 
ly xe. ſhewed, approved, and Juſtefyed by ſuffici- 
_ aunt auccorite, and matier of record: And over that, that 
bis ſeid ſaying was only to ſhadow, and. colour fraudulently 
by eid unrightwyſe, and violent 2 and 9 that moyen 
abuſe deceyuably th people ſtendi | 
len, The Saturday, the xvij oy 3 at Par⸗ 
a it was ſhewed unto. the 3 Seeks and 
Temporelx, being in this * Parlement, by the 
mou 


n. 17. 


ti. iS, 


X 
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mouth of the ſeid Chaunceller, that the ſeid Duc of York; 
called beſily, to have haſty and ſpedy aunſwere of ſuch 
matiers, as touched his title aboveſeid ; And. bow that for 
as moche as it is thought by all the Lordes, that the title of the 
ſeid Duc cannot be defeted; and in Ty the grete in- 


convenients that may enſue, a meane was found to ſave the 
King's honour and aſtate, and to appeaſe the ſeid Duc if he 
weld, which is this; That the King ſhall keep the 
Corones, and his aftate, and dignity roiall, duryng his 
lyfe, and the ſeid Duc, and his heirs, to ſuccede him in 
the ſame ; Exhorting and ſtering all the ſeid Lordes, that 
if eny of them cowde finde eny other or better meane, 
that it might be ſhewed ; whe on after ſad and ripe 
communication in this' matter had, it was concluded and 
agreed by all the ſeid Lordes, that ith it was ſoo, that the ti- 
tle of the ſeid Duc of York cannot be defeted, and in eſchu- 
ing the 2 incondenients that mypht enſue, to take the meane 
above-reherſed, T he othes that the ſeid Lordes had made unto 
the King's Highneſs at Coventre, and other places ſaved, 


And their conſciences therin clered: And over that it was a- 


greed by the ſeid Lordes, that the ſeid meane ſhuld be 
opened and declared to the King's Highneſs: And 
forthwith they went towards the King, where he was 
in his Chambre, within his Palice of Weſtminſier ; and 
in their goyng out of the Parlement Chambre, the ſeid 
Chaunceller asked of the ſeid Lordes, that ſith it was ſoo, 
that the ſeid meane ſhuld he opened by his mouth to the 
King's good Grace, yf they wold abide by him howſo- 
ever that the King toke the matier, and all they aunſwer- 
ed and ſaid, Le. ES 1 | 
All theſe premiſſes thus ſhewed and opened to the 
King's Highneſs, he, inſpired with, the Grace of the 
Holy Gooft, and in eſchuying of effuſion of Chriſtien 
blode, by goode and ſad deliveration, and avyce had 
with all his Lordes Spirituelx and Temporelx, conde- 
ſcended to acord to be made betweene him, and the ſeid 


Duc, and to be auctorized by thauctoryte of this preſent 


Concordia 
facta inter 
Regem & 
rzfatum 
Jucem. 
n. 19. 


fueth in maner and forme following. | 
Bleſſed be Jeſu, in whos hand and bountie reftith, and 
is the peas and unitee betwixt Princes, and the wele'of, 
every Reaume ; thurgh whos direction agreed it is, ap- 
pointed, and accorded as followeth; Betwixt the mbolk 
8 mighty 


Parlement: The tenour of which accord hereafter en- 


APPENDIX . 


mighty Prynce; King Hery the ſext, King of Englaid, 
and of Frawice, and Lorde of Trend, on thiat oon partie; 


and the right high, and mighty Prince, Richard Planta- 
genet, Duc of York, on that other partie, upon certaine 
matiers of variaunce moeved betwixt them, and in eſpe- 
call upon the cleyme and title unto the Corones of Eng- 
loni, and of Fraunce, and roiall power, (eſtate, and dig- 
nite apperteigning to. the ſame, and Lordſhip of Irelond, 

d, ſhewed; and declared by the ſeid Duc afore all 
the Lordes Spirituelx and Temperelx, being ia this pre- 
fent Parlement, De ſeid agrement, appointment, and accord 


to be auctoriſed by the ſame Parlement. nde 
Firſt, Where the ſeid Richard Duc of York hath decla- 757 i: the 
red; and opened as above, his ſeid title and cleyme in {net 
manere as followeth; That the right noble, and worthy Wing pu: 
Prince, Herry, King of Englond, the third, had ifſue; la a7. 
and leefully gate Edward his firſt begoten Sonne, born at . 
Weſtminſter, the xv Kalends of Juyll, in the Vigill of St. 
Marc and Mercellian, the yere of our Lorde MCCXXXIX. 
and Edmund his ſecund Sonne, which was borne. on 
St. Marcell day, the yere of our Lorde MCCXLV. 
The which Edward, after the deth of the ſeid King Her- 
ry his Fader, entitled and called King Edward the firſt, 
had Iſſue Edward his firſt begotten Son, entitled and cal- 
led, after the decefle of the ſeid firſt Edward his fader, 
King Edward the ſecund; which had Iflue, and leefully 
gate the right noble, and honourable Prynce, Edward the 
third, the true and undoubted King of Englond, and of 
Fraunce, and Lorde of Irelond ; which Edward the third, 
true and undoubted King of Englond, and of Fraunce, 
and Lorde of Irelond, had Iſſue and leefully gate Edward 
his firſt begoten Sonne, Prince of Wales, William Hatfeld 
ſecund begoten, Leonell third begoten Duc of Clarence, 
ohn of Gaunt fourth begoten Duc of Lancaſter, Edmund 
neley fifth goten Duc of York, Thomas Wodeſtoke ſixt 
goten Duc of Glouc, and William Windfere the ſeventh go- 
ten; The ſeid Edward Prynce of Wales, which dyed in 
the lyfe of the ſeid Edward King, had Iſſue and leefully 
gate Richard, the which ſucceeded the ſame Edward King, 
is Grauntſite, in roiall dignite, entitled and called King 
Richard the ſecund, and dyed without Iſſue. William 
Hatfeld, the ſecund goten Sonne of the ſeid Edward 
King, dyed without Iſſue. Leon, the third goten 
* Donne . 
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Sonne of the ſame Edward King, Due of Clarence, ro 


Iſſue, and leefully gate Phelippe his only daughter anc 
heir, which by the Sacrament of Matrimoaie copled 
' unto Edmund Mortymer Erle of Marche, had Iſſue, and 


leefully bore Roger Mortymer Erle of Marche, his ſonne 
and heire; which Roger Erle of Marche had Iſſue, and 
leefully gate Edmund Erle of Marche, Roger Mortymer, 
Anne, and Alianore; which Edmund, Roger, and Alianore, 
dyed without Iſſue; and the ſeid Anne under the Sacra- 
ment of Matrimonie copled unto Richard Erle of Cam- 
brigge, the ſonne of the ſeid Edmund Langley, the fift 
goten ſonne of the ſeid King Edward, as it is afore ſpe- 
cified, had Iſſue, and leefully bare Richard Plantagenet, 


commonly called Duc of Tork: The ſeid John of 25 


the fourth goten ſonne of the ſeid King Edward, an 


the younger Brother of the ſeid Leonell, had Iſſue, and 


leefully gate Henry Erle of Derby, which incontinent, af- 


ter the time that the ſeid King Richard reſigned the Corones 


of the ſeid Reaumes, and the ſeid Lordſhip of Irelend, 
2 entred upon the ſame, then beying on lyve Ed- 
mund Mortymer Erle of Marche, ſonne ta Roger Morty- 
mer Erle of Marche, ſonne and heir of the ſeid Phelippe, 
daughter and heir of the ſeid Sir Leonell, the third ſonne of 
the ſeid King Edward the third; to the which Edmund the 

ght and title of the ſeid Corones and Lordſhip by lame and 


cuſtome belonged. 


To the which Richard Duc of York, as ſonne to Anne, 
daughter to Roger Mortymer Erle of Marche, ſonne and 
heir to the ſeid Phelippe, daughter and heir to the ſeid 
Leonell, the third goten ſonne of the ſeid King Edward 
the third, the right, title, dignite roiall, and eſtate of 
the Corones of the Reaumes of Englond, and of Fraunce, 
and of the Lordſhip and Lond of Jrelond, of right, lawe, 
and cuſtume apperteigneth, and belongeth, afore eny iſſue of 
the ſeid John of Gaunt, the fourth goten ſonne of the ſeid 
King Edward. | 3 

The ſeid title natheleſs notwithſtanding, and without 
prejudice of the ſame, The ſeid Richard Duc of York, ten- 


«derly deſreyng the wele, reſt, and proſperite of this lond, and 


to ſet apart all that, that myght be trouble to the ſame, and 
conſidering the Poſſeſſion of the ſeid King Herry the ft, and 
that he bath for his time be named, taken, and reputed King 


of Englond, and of Fraunce, and Lorde of Irelond; 3s 
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content, a greeth, and conſenteth, thar he be had, re puted, and 
taken, ing of lond, and of Fraunce, Wich ch the roial] 
eſtate, di gnite, and pre- eminence belonging therto, and 
Lord of Felond, duryng his lyfe naturall ; and for that 
time the ſeid Duc, without hurt or prejudice of his ſeid 
right and title, ſhall take, worſhip; and honour him for 
his Soveraine Lorde. 

Lem, It is accorded, appointed, and agreed, that the 
ſeid Richard Duc of York rejoyſe, be entitled, called, and 
reputed, from hens forth verrey and rightful heire to the 
Corones, roiall eſtate, dignite, and Lordſhip aboveſeid ; 
and after the deceſſe of the ſeid King Herry, or when he 


woll ley from him the ſeid Corones, eſtate, dignite, and - 


Lordſhip, the ſeid Duc, and his heires, ſhall immediate- 
ly ſucteed to the ſeid cores rolall eſtate, dignite, and 
Lordſhip. 

Item, For the more eſtabliſhing the ſeid accord ; It is 
appointed, and conſented, that the Lordes Spirituelx 
and Temporelx, being in this preſent Parlement, ſhall 

ake oothes to accepte, take, wurſhip, and repute the 
ſeid Richard Duc of ork, and his ſeid heires, as above is 
reherced ; and kepe, obſerve, and ſtrengthen, in as much 
as apperteigneth | unto them, all the things aboveſeid, and 
refiſt to their power all them that wull preſume the con- 

trary, according to their eſtates arid degrees. 
The King underſtanding certainly the ſeid title of 
the ſeid Richard Duc of Tork juſt, lawful, true, and ſuffi- 
ſant; by thavis and aſſent of the Lordes Spirituelx and 
Temporelx, and Commens in this preſent Parlement 
aſſembled, and by auctorite of the ſame Parlement, de- 
clareth, a pproveth, and ratiheth, confermeth, and ac- 
cepteth the ſeid title juſt, good, lawful. and true, and 
therunto yeveth his aſſent, and agreement, of his free 
will and libertie. And over that, by the ſeid avis and 
auctorite, declareth, entitleth, calleth, ſtabliſheth, afferm- 
eth, and reputeth "the ſeid Richard Duc of Tork verrey, 
true, and rightfull heire to the Corones, roiall eſtate, and 
dignite of the Reaumes of Englbnd, and of Eule, and 
of the Lordſhip of Irelond aforeſeid; and that 885 54 

o the wurſhip and reverence, that thetto belongeth, he 
be taken, accepted, and reputed, in wurſhip and” reve- 

rence,. by all the States of the ſeid Reaume of  Englond, 


W of Fi his Subgetts goon faving and ordetgoing by 


sw 


n. 22; 


n. 25. 


n. 27. 


the ſame ane, the Hing to 1 5 the (cid Coroner; 
Reaumes, roiall eſtate, 11 7 750 and pre-eminence of the 
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ſame, and the ſeid Lordſbip of Ireland, dutyng his lyfe 


naturall. , And ferthermore, by the ſame avis and aucto- 


rite, wolle, conſenteth, and agreeth, that after: his de- 
ceſſe, or when it ſhall” pleaſe his Highneſs to le from 
him the ſeid Corones, eſtate, dignite, and Levin or 


therof ceſſeth; The ſeid Richard Duc of Tork, an his 


heires, (hall ymmediately ſucceed him in the ſeid Coranes, 
roiall eſtate, dignite, and Lordſhip, and them then have 
and 1 joy, any AT of Parlement, Statute, Ordynaunce, or o- 
ther thing, to the contrarie made, or interruption, or dyſcon- 
tinuance pal poſſeſſh ion notwithſtonding. And Moreover, by 


the ſeid avis and auctorite, ſtabliſheth, graunteth, con- 


fermeth, approveth, ratifieth, and ES the ſeid ac- 
cord, and all things therin conteyned; And thereunto 
freely and abſolutely aſſenteth, and agreeth. 


Tren this Record it is evident, B 
Richard Duke of York exhibited his bare Claim 2 
Title to the Lords only. 
2. Richard Duke of York did not petition the Lords, 
"$5 & 
3. His counſel only FJ TOME” in a Writing, con- 
taining his Deſcent and Title by Birthright, and Heredi- 


5 tary Succeſton, and nothing elle. 


4. The Matter was ſo high, the Lords could not 
anſwer it, nor enter into Communication thereof, with- - 
wes the King's Command, Agreement, and Aﬀent. 

The King conſented, and prayed and commanded 
the Lords to ſearch and find out what might be oppale 
to the Duke's Claim and Title. 
ns *: They ſent for the Judges, to i what mig bt 
be ſaid i the Duke, to fortify the King's Right. 

7. The Judges excuſed themſelves, for that the Mat- 
ter was ſo high, and touched the Kiog's high Eltate, and 
Regality, which was above the Law , and paſſed. their 
Learning; wherefore N dare not enter into Commu⸗ 
nication thereof. 

8. The Lords, upon this Anſwer of the. Judges, ſent. 
for the King's Serjeants and Acer, and gave them 
the ſame mmand; 0 who, made the ſame Excuſe the 


* bad gon: 5. ; but. the Lords would. not take it: 
Where- 


AD _— XX 


Wherewpon the Artic les and Reaſons; end the Duke's 
Clain and 0 Tire it exhibited, n. 13 N 


WT 


9. That in the Articles and "FW gainft the Ditk&% 7 The Author, 
Claim and Title, there is not the leaſt Word of Philippg's r. 2223 


being illegitimate, or that her Father was divorc d 2 
her Mother; nor is there the leaſt. mention, that the 
Houſe of Lancofter claimed by Preſcription of fixty Years 
Poſſeſſion, (which comes from Doleman) and the Author 
is to find out both theſe Things in the Parliament Rolls, 
or be guilty of downright joy for he reports 
them both, as pleaded 1 the Dukes Title. As to 
the firſt, there needed no other Argument, if it had 
been infiſted on, and could have been made good. And 
as to the ſecond, neither was it infifted on, or mention d, 

as was faid before ; and if it had, Nullum tempus occurrit 
Regi, would haye been a ſure Rule in this Calc: For it 
is abſurd to think, that Preſcription, at leaſt ſo ſhort a 
Preſcription as this, could juſtify a Wrong, and make a 
Title in this Caſe ; for there is another Rule of Law, 
Non confirmatur Trafu temporis, quod de jure not ſubſiſtis.; 
no Length of Time makes that lawful, which was nof 
ſo from the Beginning. If there be a Right Heir of the 
Crown, that claims, or elſe would claim, but that he 
wants either Notice of his Right and Title, or Power 


to make it good, or forbears to Gaim for other ſufficient | Vide n. 16 


Reaſons ; here Preſcription ſigniſies noting: | 
10. It was allowed, at leaſt not contradicted, that al 


Perſons, and namely the Peers and Lords might, and by Y 


Y 
the Laws of God and Man aug to hel affiſt him in 
Truth and Juſtice, n. 14. . wa 
11. It was the 1 95 of all the Lords, that the 
Title of the Duke, which was only Succeſſion by Birth- 
right, and Prozimity of Blood, could not be dd . 
12. That Richard Duke of Tork was by King Henry, 
and the Lords, acknowledged as very and rightful Heir 
to the Crown, and that he was {a to be calle 
13. That the Mean fone out to ſaye ih King's 
Hbhooh, and appeaſe the Duke, if be wund, was not, 
. nor d be impoſed or forced upon him ; but- he was 
at Literty to accept or refuſe it, and was go ways bound, 
but by el own Canſent, n. 18. 
14. The Oath that Richard Duke of Terk took, was in, 
Purſuancs of the Agreement ; ; and any Man may ly, 
take 


81 
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take an Oath to make good a Bargain, where no Man re. 


ceives Injury but himſelf; and fo with his Conſent that is 


Ad p. 105. 


injured, any other Perſon concerned in the Agreement, 
may ſwear to the Obſervation of It. ir 
Laſtly, The Weal, Reſt, and Proſperity of the Land, 
(which the Author calls the Publick Good) followed this 
Agreement ; and the Reaſon was, that the Crown was 
reſtored to the Right Heir; whereupon. all Marmuring, 
Hatred, Strife, and Contention amongſt the People, 
and Evil-will and Contrivances againſt one another, 
ceaſed. ; | 


Nuws. III. 

Fol. 165. Repiſtri Stillington B. & Wells Epiſcopi, 1490. 
Pa Mos Mandati Domini Archiepiſcopi 2. decla- 
ratione & confirm. Tituli & Matrimonij Domini noſtri 

Regis. "la 


UR H. Fadre the Pope Innocent VIII, &c. by 
his proper Motion without Procurement of our 
Sovereign Lord the King, or of any other Perſon, for 
Conſervation of the Univerſal Peace, and eſchewing of 
Slanders, as ſhould gendre the contrary of the ſame ; 


. underſtanding of the long and grievous Varyances, Diſ- 


ſenfions, and Debates, that hath been in this Realm of 
England, bytween the Houſe of the Dutchy of Lancaſtre 
of that one Part, and the Houſe of the Dutchy of Tork 
on that other Part: Willing all ſuch Divifions in Time 
following to put apart: By the Counſel] and Conſent 
of his College of Cardinals, approveth, confirmeth, and 
ſtablyſheth the Matrimony and Con junction made by- 
tween our Sovereign Lord King Henry VII. of the Houſe 
of Lancaſtre of that one Part, and the Noble Princeſſe 
Elizabeth of the Houſe of Tork of that other Part, with 
all the Iſſue lawfully born bytween the ſame. And in 
lykewiſe his Holineſſe confirmeth, ſtablyſheth, and ap- 
proveth the Right and Title of the Crown of England 
of the ſaid our Sovereign Lord Henry VII. and the Heirs 
of his Body lawfully begotten to him and them perteyn- 
ing, as well by reaſon of his nigheſt and undoubted Title 
of Succeſſion, as by the r. his moſt Noble Victo- 
ry, and by Election of the Lords Spirituall and Tempo- 
d rall, 
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= VIII, doch not 6nly * 110 — Means 

a Ae ſtyrre and pr ani the Common Peqple of this 


Realite to Nabel, but alſo ſeeketh Means to b 
in great Force of Papiſi 5 , and other Strangers, 


for the Aid of her unjuſt and unnaturall Pretence, to the 


great Perill and Danger of the utter Subverſion of Gad's 
Holy Word, and f the whole Stateiof this Realme : 
Albeit wee nothing doubte, but theſe ſeditious and rebel- 
lious Doeings of the ſaid: Lady Afary, being well known 
unto you, will of theniſelyes admoniſh you of your Du- 
ties to yout, and our ſaid Sovereigne Lady Queen Fane, 
-Prefes vation- of che true Rel: and antient 
pug” of your naturall Country againſt Forreign Po- 
t conſidering, what Deſglation may come to Men 
p, aud Food Degree, and Wealth, by the Re- 
ee thought good to fig- 
nify up you that our ſaid Soveteign Lady Queen 
Fan: Flache a and Command ment is, — . ſhall not 
e urine and: owe to keep and 


wy us but alſoto put 

kau dender of klerkemen and Footmen,, 

babe to make of Teuants, And 

others under yout Nuts and Offices 2 
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4 Declaration of the Succeſſion of tbe Gran Ern 
| Ingland, made oy e 1d" [23,3 o 
ENTITIES 
N 10 great and waiphty a Matter a8 we bare in hand, 
which concerneth the whole Realme' univenſally, 
and every one of us particularly, 1 thinke L ſhall not 
neede to uſe any longe proheme' to purchaſe your Fa- 
vors to be content, or to move yo.] to a to 
marke what ſhall be ſayd. For as we few choſen of an 
infinite Multitude to treat and do theſe things, that ſhall 
be for the Benefit of the Commonweale, ad be put 
in Truſt for the Body of the Realms: Soll truſt Nature 
hath engrafted in us a defire to ſecke "thoſe. things, which 
may doe us good, and to ayoyo the tontrary: Wherefore 
not mindinge to uſe more Words then needs, nor fewer 
then me thinke the Greatnes of the Cauſe. 00 requires. 1 


will directly proceed to the Matter. 


The great and horrible Murders, and Hoody Battayles 
that were betweene the Factions of the Nel Roſe an 


the White, the Howſe of Torte and Lancaſter, for the 


Crowne of this Realme, by the happy Mariage - of 
Kinge H. the vijth, and Queene Elizabeth his Wife, 
were ended; whereby great Quietnes and Peace (chanks 
be unte God) hath followed 1 in this nels, God graunt 
it may ſv contine v. 

This Kinge H. the vij and Queene Elizabeth had Iſſue, 
as yow know," Kinge H. the viijth, the Lady Margaret, 
and the Lady Mary. Kinge H. the viijth had Iſſue 
Kinge Edward the vjth, Queene Mary, and Queene 
Lizas, the Queens O Majeſty that now is. 

The Lady: garet was ' firſt maryed to ws K. 
of the Scotts, -who bad Iſſue James Kinge of Scotts, Fa- 
ther to Mary now Queene of Scotts. After his Dea: 170 
matyed-with the Erle of Angwiſh, and had Iſſue by bim 


the Lady Margate, now Coonteſls of Lemar. 


The Lady Mary, de other Daughter of Kinge Me 
y the vijth, was firſt maryed to Lewis the French Kitige, 
ande had no Iſſue of him. After. ſhe was maryed to 
2 _— of Suffolts, firſt h e 52 


* 
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afterward openly in England. The Duke and She had 
Iſſue the Lady Frauntis, and the Lady Elinor. . 

The Lady Fraunci? beinge eldeſt, was maryed to the 
Marques.Dorcet,, by whom the had Hue the Lady Ca 
therine, and the Lady Mary. 

The Lady Elianor was maryed to the Erle of Genders 
land, and had Iſſue the Lady eg, now Wife to 
the L. Straunge. | 207 4 n 

By the Statutes of Lia Henery the vii 28 aud, 35% 


the Crow ne was ifitayled (asyou know) for lacke of Iſiue Stat. 28 Hl. 


of Kinge Edward to Q. Mn and to the QuMajetly;* 348 


that now is; and for lacke of Iſſue of their two Bodyes, 
to ſuch Perfon and Perſons in remaynder, as ſhokd pleaſe 
Kinge Henery the, Vith, and accordinge to ſuch Eſtate, 
and after fach Manner, Forme, Facion and Condition, as 
ſhold be kupreſſed, declared, named, and lymited in his 
Highnes Letter Patents, or by his laſt Will in er 
foned with his Grace's hand- i 2436 
For the Eſtabliſhment of which Fader we the Subs 
jects of this Realme, beſides our Promiſe by that Act des. 
clar d, were alſo ſworne by Othe, that we ſhold be obe- 
dient to ſuch as Kinge H, accordinge to the ſayd Eſta- 
tutes, ſhold appoynt to i ucceide the Crowne, and not to 
any other within this Realme; nor to any forreyne Auc- 
thority, Power, or Potentate; which Words do print 
well in your Myndes (I beſeech yow.): Whereupon the 
ſayd Kinge H. ke his Will . in which he 
put the Heyres of the Lady Fruuncir tuft, and next the. 
Lady Elianor in remaynder. n 
Others ſay, he cauled a Wil to b made, which was 
not accordinge to the Statute; for that ĩt was not 
with his Hand. Some ſay he made no Will at all. 
The Queſtion 9 5 5 vhether the Heyres of the 
Sapri/h Queene, or the Heyres of the Lady Frauncis and 
Elionor be next Kudie to the 3 if it ſnold 
pleaſe God to take from us the Queene s Majeſty awith- 
out Heyres of her Body, or whether any of them be in- 
heritable; : ed [ ure my Mindeand: Jucge- 
ment. INL? 
"Firſt, The: Legacyes and Be equeſts, that Ki nge E 
made to diverſe both of Lands 1 Monny, Fark that: 
tiemade à Will; for all were b and ſatisfyed, 


Fain enformed. 
7 Alſo 


Ph 


of Kinge N his Will, | © + 1) od 11 
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Alſo after his Deceaſe, diverſe Indentures tripartite 
were made-betweene King Edward and the Executbrs' of 
Kinge H. his Will, and 122 and diverſe Purchaſes 
and Patents paſſed under the Great Seale of Nn, ir 
0 of the Accompliſhment' and P roance 


Thirdly, Ther was a Will in the Name of K. Henery 
enrolled in the Chauncery, and diverſe Conſtats therof 
made under the Great Seale, in which Will theRemayn- 
der of the Crowne was in the Heyres of the Lady" Fran 
cis firſt, and afterwards in te I. Elan, 

Ther was a Clauſe in the ſame” Wil, chat 
all ather Wills made at any other Lime, were Voyd: 
and of none Effect; which needed not, if there had 
been none other Will; and that ſigned with his Hand. 

Alliwhich be evident Arguments, tliat Kinge H. dy- 
ed nat Inteſtat, but that he made a Will; and that it 
was the ſame Wil, that was enrolled in the Chauncery; 
far.it is not to be thought, that doch Enrollement was 
done in vayne. 

If the Will were made lee to the Statute ; then 
it 1s-without all doubt, that as we be bound, and ha ve 
taken them for Kings and Queens by Name, that be ex- 
preſſed in the fayd Statuts ſu we be bound to accept 
them, that be det lated by the Will in Remaynder or Re- 
rettion 3 That is, the Heyres of the Lady — and 
the Lady Elianor; for they be expreſſed in the Will; | 
and ought to hare. it by the like Aucthoritye aud Title, 


as other expreſſed in the Statute; bycauſe it was in like 
manner done with the Conſent of the whole Realme 
confirmed by Othes, which being not contrary to God's 
Lawes, nor the Law of Nature, and — in our 
Powers to obſerve and keepe,” we ought not in any 
wiſe ta alter or breake; for we know the Judgmentwof 
the Lord is certayne, That he will nut bold bim guiltles that 
taketh his; Name in une: And fa the Act and Wilbis a 
Barre and Exrluſiom to all others, be r ee 
neat of Bloud, if any there be.. 

But ſome ſay, it is no Will made att to the 


din 
Statute; Wan ir is ri A with the King's Hand, 


| lay they. rf. 307: it ae 


yow anker well the Matter: I! it hold 


1 pry: 


is 's now be doubted, whether it was his Hand; and that 


none 
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none hold be interpreted his Hand; but that was written 
with his owne Fingers; you ſhold admitt ſome of the 
Parleyments made by: Kinge H. the Eyght; for the Sta- 
tute made A xxxiij“ 0 Kinge H. vimmth, ca. x, 
Gythe, that the King's Royal Aſſent with his Lene r = 
Patents under his Great Seal, and ſigned with his 
Hand, and declared in the higher- Houſe to the Lords 
and Commons, is of ſuch Force, as if he were preſent; 
accordinge to which AR diverſe Aſſents at'Parlayments 
were made, and in ſome of them ſome were attaynted 
of Treaſon, and ſuffered. Now f we ſhold doubt, Wie- 
ther it were his Hand or not, we mought perchannce 
bringe ſuch things in doubt, as we would not gladly 
come in doubt of ; * . thould yr whole ele. 
mente in doubt. 

But it may be ſayd, Gth by theſe Statutes that Pocket 
was given to King E that he mi make this Will of 
the Crowne, which otherwiſe by Law he cold not doe; 
Reaſon it is, he follow e Law) preſcribed ; if he hath 
45 done it, then it is voyd in Law; e 

tet, 

- To this 1 actufwer, that albeit it was not f wich 
his Hand, yet is it not # ſufficient Cauſe, that we ſhold 
reject it; for if the Forme be ſo neceſſary to be ober- 
ved; why, I beſeech yow, do you allow Queene . 
Parlayments, that were called by Writts, without 
Addition of the Stile and Title ef the Supreeme 
of the Church of England, &c. when there was aſp 
ciall Statute, and of the preateft Importaunce, | 
made of purpoſe to declare, that the Biſhop of Nome 
had no Aucthority within this Realme; and chiefly up- 
on this Cauſe, for that Kinge H. e his Daughter 
Maryes Stubbornes and Malice to his and i fond 
Devotion to the Pope, ment, that if ſhe thold at any 
Time come to the Place, ſhe ſhold not, if ſhe wold; 
undoe that he had done. And if yow will ſay, theſe 
Words of Suptemacy needs not, albeit there were fuch 
a Statute ; much leſſe ſay I: theſe Words:(withv his 
Hand) need in this Caſe: For if you mark well the 
Conſideration, why this Aucthority was given to Kinge 
Henery the viijth the Eftabliſhment of the Succeffion; 
yow ſhall find, it was to no other Ende, thery the Statute 


n vigth in xxviif detlaterh ; - that is, that Sat. 29H.2- 


after 
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after his Life the Realme ſnold not be deſtitute of u law- 
full Governour, which ye ſee in this Will in this Part 
is fully performed; for by his Will he hath put fielt in 
Remaynder theyres of the Lady Frauncis, and then che 
Lady Eulianor; which beinge next of his Blood and 
Kinne, and ſuch as he loved, and had no cauſe to hate, 
Nature did move, and Reaſon did teach, 'to.. preferre 
above -all.. other ::; ww lf loo bo, th ent ap ot 

Iheyres of the Scottiſh Queene (ye know) he had no 
cauſe to love; for Kinge James, when he had promiſed 
to meete him at Torte, mocked him; and afterwards 
made Warre agaynſt him. And when the Lords of 
Scotland (aſter Kinge James his Death) had promiſed 
him the Mariadge of their Queene, they deceyved him, 
and maryed her to the Erle of Angwiſhe; which was 


not only without his Conſent, but alſo unorderly and 


unlawfully done (as it is ſayd.) And for the Words in 
the Statute (the Will to be ſigned with bis. Hand) is not of 
neceſſity; for that it was ment for the Succeſſion; for 
he might have appoynted a Succeſſor certayne without 
his Hand-Writinge ; but for the more ſuerty, there ſhold 
be no counterfeyted Will in his Name, which cannot be 
ee of this Will, when theſe be named in Re- 
maynder, which of Nature and Right ought to be præ- 
ferred therunto. Shall we then with cavelinge Words 
ſubvert the State, when by the true Meaninge of the Sta- 
tute, and without Injury to any, we may preſerve our 
Country in Safety ? Surely in my Judgement ther is no 


Reaſon, Equity, or Conſcience; that can lead us ſo to 


doe: But, ſay they, it is not his Will ſigned with his 
Hand as the Statute requireth. How prove they that? 
Eyther it muſt be diſproved by a ſufficient Number of 
Witneſſes, ſuch as I take, bothe the Law Civill and Ca- 
non doth allow ; for by what Law it was made, by that 
Law it muſt needs be diſproved: Or elſe by compa- 
ringe the Hand and Signe, the Particle is figned, with 
other Writings that were ſigned with his-own Hand; 
But ſuch Conferrence.cannot be, bycauſe the Original 
cannot be found: And to ſay.:the very truethe, after 
the Will was once proved and allowed, (which I take to 
be ſufficiently done) when it was enrolleſl in the Chaun- 
cery, and publiſhed under the Great Seale of Ingland, 
by Kinge Edward the vith, being the Supreme Head in 

3 Earth 
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Earth of the Church of Ingland, and ſo a ſufficient Or- 
dinary, the Particle needed not; for the Record was 
more Strenghlt. COT SET 
But, fay they, there can be no ſuch Record found in 
the Chauncery. Whether there be any ſuch Record re- 
mayninge therof, or not, I know not; but ſure 1 am, 
there was a Record thereof, and diverſe Conſtats made of 
it under the Great Seale of Ingland, for every of the 
Executors, and alſo for ſome others. wy 


But I pray yo tell me, is it Reaſon, bycauſe the Ori- 


ginall, nor any Record therof appearethe, the Right of 
thoſe that be in Remaynder ſhold be loſt? Do Men looſe 
their Inheritaunce, if by Chaunce of Fire or otherwiſe 
theit Evidence be loſt? And did Sir Richard Sackvill, 
Sir John Maſon, Sir Henery Nevell, or theyres of Sir Phil. 
lip Hobby, loſe the Right to the Biſhop of Wincheſter's 
Lands, bycauſe the Record thereof was deſtroyed? } 
trow yow will deny it; bycauſe the laſt Parlayment yow 
did orderly reſtore them. And albeit there be no Re- 
cord of K. Henery his Will; yet there is no doubt, but 
ſome of the Conſtats doe remayne, and alſo Coppyes 
therof: And the Memory therof is ſo freſh, that albe 


all the Conſtats and Coppyes were deſtroyed, yet there 


be Men, that do remember, that there was ſuch a Will, 
and that the Remaynder was declared to be in the Heyres 
of the Lady Frauncis, and the Lady Elan. 

But let us conſider (I beſeech yow) at what Time, 
and to what Purpoſe, and End, the Record of the Will 
was defaced and deſtroyed : It was done in Queene Ma- 
rye's Time (as the common Report goeth) and it muſt 
needs be preſumed, that ſuch wiſe and learned Men, as 
then bare the Sway of the Realme, wold not doe it for 


none 8 1 r 
Was it bycauſe Queene Mary wold not ſatisfy the 
Bequeſts and Legacyes therein tnencioned ? That cannot 
be; for all were largely payd and performed before her 
Time to the uttermoſt. Was it then bycauſe they weld 
not have the Maſſes and Obytes therin expreſſed conti- 
nued ? That cannot be thought, when the and thoſe 
that did it, did put their chief Truſt of Salvation in 
Maſſes and Obytes. e ee ee 
Was it bycaulſe they tendered Kinge H. his Honour, 
that they vzold not have it appeare, that his Will _ 
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his Death, and his Doings i in his Life time, were con- 
trary ? How cold that be, when they labored by all the 
Wayes they cold, to undoe that which he had done; to 
0 and diſhonor him in all +Mnngs ang as e 


thinke, burnt alſo his Bones? 
Was it bycauſe there was any thinge in FR Wil, 


which might authorize the Executors to withſtand in any 


thinge Queene Marye s Affections? None were ſo. ply- 
able to her Devotions as the Executors, and they that 
were named in the Will: Was it t bycauſe they | barre 
the Queene's Majeſty that now is of the Crowne? That 


coldinot be ; for ee it, not by Wil, but by 


Statute. 

Seinge then. that unge of theſe Cauſes, that I have 
told, ſerved to maintayne their Doinges, for the Deſtru- 
Gion of this W ill; and that both the Originall, and the 


Record of the Will be deſtroyed ; it muſt of Neceſſity 


be concluded, that it was done 'onely, for .that they 
knew the Will to be lawfull, and ſaw no other way to 
deprive the Heyres of the Lady Frauncis of their Right 
to the Crowne ;: otherwiſe they had no Cauſe to conceale 
it; which Imagination of them, eſteeminge themſelves 

ſo wiſe and ſo learned, ſhall be deadly. | 8 

OConſideringe that Will. Sommer uſed not in his Madneſs 
to doe any thinge, but he wold render a Reaſon or Color 
for it, wrong or right: And ſome ſo. erneſtly laboted 
nft the Law and theyr Othes to diſſolve the Act of 
Succeſſion, that if they had knowen any Man, that cold 
juſtly. have preferred their Purpoſe, and ſayd, it was a 
Counterfayt Will, they wold have made him to doe it by 
Hooke! or Crooke, TIT for Hope of Reward, or for 
Feare of Torture. 

Wold not they (thinke od have JET it by ſome 
Color of Law, or by Examination of Witneſſes? .Shold 
it not have deene publiſhed in the Starre -· Chamber, 
preached at | Paule's Croſſe, declared. by AR, of Farlay- 
ment, and proclaymed in every Quarter of the Realme ? 
Ves, doubtleſs: Nothinge ſhald have been omitted, 
that cold poſhbly have beene deviſed, whereby ſo mani- 
feſt au Mato) ſo muche of their Commoditye: might 
appear; but bycauſe they ſaw, they cold not do i it guſt- 

„nor handle the matter ſo craſtily, but that every 
wold perceyve theyr Doinges, and in ſome diſclole 
| . theyr 
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theyr Juglins; therefore by like, like politicke: Mer 

_ tooke an unorderly Meane, and deſtroyed the As | 
Record; thinkinge therby no Witnes cold be found, 
and ſo no Truthe appeare: But is not this, trow.yow, a 
very ſtraunge thinge? uc i al nn aa. 
Wbat if it be ſayd otherwiſe; either it muſt be his 
Will ſigned with his Hand, or els it is no Will at all. It 
will be as eaſy to prove the one, as deny the other; for 
it cannot be but a Will; for there be xi Witneſſes, Men 
very honeſt and ſubſtanciall, that with the Subſcription 
of their Names do teſtify the ſame; and upon that the 
Executors proved the Will, tooke upon them the Admi- 
niſtration, and have in every Point fulfilled it. Surely 
it cannot be denyed, but that the Witneſſes were very 
honeſt Men, ſubſtanciall and worthy to be credyted. 
Bat the ſelfe ſame Witneſſes that ſay it was a Will, 
affirme in like manner, that it was figned with his owne - 
Hand: For the Words of the Will be theſe; In Wit- 
neſs whereof we hate ſigned it with our owne Hand, in 
our Pallayce at Weſtminſter, the third Day of December, 
&c. beinge preſent and called to be Witneſſes theſe Perſons, 
that hade written their Names hereunder, Jon. Gats, &c. So 
- as I can learne no Remedy, but eyther bothe muſt be 
graunted, or bothe denyed ; that is, eyther it is no Will, 
or els it was ſigned with his owne Hand. o 
Agaynſt any of theſe Teſtimonyes can none of theſe 
Witneſſes come, except they will diſcredit themſelves ; 
and if any of the Execators goe about to .umpugne this 
Foundation and Teftimony of the Witneſſes; then ſhall 
he not onely deſtroy his chiefe Buildinge; but alſo ſay 
now agaynſt that he hath before moſt manifeſtly, confeſ- 
ſed, when he allowed it, and proved it to be enrolled, 
and put forthe under the Great Seale ; and ſo with his 
Doublenes ſhall make himſelfe no meete Witness. 
BgBeſids theſe two Kinds of Witueſſes I cannot imagyne 
any; for ſome of the Rxecutors, and thaſe xi Witneſſes 
were ſuche, as were continually waytinge on the King's 
Perſon. If any other will come forth, and ſay. it was 
not his Hand, it is to be conſidered, how many, and 
what they be; not one ot two will ſerve the FPurpoſe, but 
there muſt be many, and thoſe omni exceptiane majores. If 
they were privy or conſentinge to thembezellinge of the 

Particle, or Deſtruction of the Record, the Law wWäll 
5 not 
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not admitt them for Witneſſes ; for it accountethe them 
inter falſarios, and ſo infames. Hut fith in this Will, 
which is called Kinge H. his Will, there is this Clauſe, 
That all other Wills, made at any other time, Hold be woyd ; it 
appearethe he.had other Wills, If any Man will deny 
it, not onely the Words of the Will (which 'otheryiſe 
ſhold be in vayne) will playnely reprove him; but alſo 
there be yet livinge, that have ſeene the ſame, and how ꝰ⸗ 
that ſome of them were interlyned by Kinge H and 
ſome of them in all, or for the moſt part, written with 
his owne Hand. KOT w ir 
But perhaps it will be doubted, whether there were 
any ſuche Succeſſion limyted or ſet forthe in his Will; 
which methinks ought not; for it will appere by mani- 
feſt; Preſumption. Firſt it is not to be doubted, ſith 
Kinge H. ſo long time. before (like a prudent Prince) 
forſaw the great Daunger, that the Realme might fall 
in, for the Uncertaynty of the Succeſſion; and that 
he had procured Authority and Power by Parlayment 
to eſtabliſh it ; and that mindinge in his Dayes perſonal- 
ly to invade Fraunce ; but that like a Father of his Coun- 
try, with good Adviſement and Deliberation he made 
his Will, and eſtabliſhed the Succeſſiun. : 
Secondly, Tt muſt needs be, that in that Will, ſo made 
before his goinge over, the Limitation of Succeſſion was 
in ſuch Manner and Forme, as is declared in his laſt 
Will: For, as I ſayd before, there was no Cauſe, that 
he ſhold beare any Affection to the Scottiſhe Queene, nor 
yet to the Lady Lennox; and havinge no Cauſe to de 
offended with his Sifter the French Queene, nor her Chil- 
dren; that is to be judged, that he wold not leave it 
to any other before them, or not provide, it might come 
to them ſpecially, when he had none other Kinsfolkè of 
his owne Blood to leave it unt. 
Thirdly, This Laft Will can be no new Will deviſed 
and made in his Sicknes, but the Coppy of his former 
Will; for if it had bene a new Will, then deviſed, who 
cold thinke, that eyther himſelfe wold, or that any durſt 
to have moved him to have put therin ſo many things 
contrary to his Honor? And fith it ſeemethe to be be- 
fore written of his owne Deviſe, and no Man durſt move 
him to alter it in thoſe Poynts, that were agaynſt his 
Honor, muche leſſe durſt they themſelves deviſe any new 
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— 6t more ft vo lter it etherwiſe, then th 
found it, where they ſaw, it cold be note ee 
turally diſpoſed"; And cherefore if it cold be 
ved, chat his Will, which was called Kinge H. his 
was not figned with his owne Hand (as it will be "nm, 
hard matter to prove negatidum FaFum) yet cat it not be 
denyed, but my of thother Wills, aud the which this 
Will was co was written and Tone with his owne 
Hand or at the oy ops yned, which may be ſayd i 
ſufficient Signinge with his owne Hand; albeit perfraps 
the very Originall can not be brought forthe. +515 O07 - 
Jith then it appeareth, that Kinge H. made a Will; 
ſich it appearethe by the Teſtimony and Subſcription of 
the xj Witneſſes, that it was figned with his one Hand; 
fich it was ſo preferred by the Executors ; ſith was 
his Will enrolked in the Chauncery, and publiſhed: under 
the Great Seale of Ingland, wherein it was titten, chat 
it was ſigned with his owne Hand ;' fith the Particle, and 
the Record therof be without Order deſtroyed, and all 
the other Wills burnt; and fith there can come forth n 
ſuche Witneſs to diſprove it, as the Law admitteth; 
methinketh there is no Reaſon nor Color to move us to 
thinke, that this was not Kinge H. his Will; made ac- 
cordinge to the Statute ; nor yet that Men hold thinke. 
that he made no Will; but rather to pronounce und 
confeſſe, that he made a Will accordinge to the Statute 
nd thet which was called his Will,” is he der drbe aaf 
right Will; and that by the Statutes, and by our Othes 
we are bound to receave them for Kings and Queenes of 
this Realme, if it ſhold pleaſe God to take the Queene 9 
Majeſtie from us without Iſſue. 

ut lett us admit an Untruth, that there was no win; 
to the Ende there may be nothinge imagined, that can- 
not juſtly be aunſwered j and that the Truethe (which 
for my parte l _ defire) may appeare to all Men: 
e then is right Heyre to the Crowne? It will be 

, the Scottiſhe Quene; bycauſe ſhe comethe of the 

det Siſter, and is next of Blood to Kinge H. the 10 
accordinge to the Maxime of the Law. 

True it is, there is ſuch a Maxime in the Law; 
it may not Ib lar gely be taken; for it muſt be reftray ed 

to ſach, as be inheritable by the Laws of this Realme; 
wa be borne within the 3 Allegiaunee: For 


yow 
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yow will put Straungers and right Engliſhe Men in one 
Caſe ; What avayleth the Liberty of Ingland 2 What 
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profitethe it to be an Engliſbe Man borne ? For Straun- 
gers have not ſo great a Commodity in Ingland in all 
things, as Ingliſß Men have; for they be not onely not 
bound to ſerve the Realme, with their Witts; to 
mayntayne that with their Goods, and deffend it with 
their Bodyes and Blood as we be; but alſo they may 
come when they will; tarry as long as them liſtethe; 
and depart when it pleaſethe them: Wherefore by Na- 
ture there ought to be great Difference betweene Eng- 
liſhe Men and Straungers ; and that thoſe onely ſhold 
enjoy the Sweete, that be bound to taſt the Sower : And 


ſo our Lawes have provided, if we will ſuffer them to 


ſtand in Force: For the Statute of /xxviij® E. Tertij, 
expoundinge the Law in this Caſe, ſayeth, That the 
King's Children, wherſoever they be borne, eyther with- 
in the Realme or without, be inheritable to their Aun- 


ceſtors: And that all others, which from that Time 


ſhall be borne out of the King's Allegyaunce, whoſe Fa- 
thers and Mothers at the Time of their Birthe be in the 
Faythe and Allegiaunce of the Kinge of Ingland, ſhold 
be in like manner inheritable to their Aunceſtors ; wher- 
by a Conſequent may be gathered, (4 contrario ſenſu) 
thoſe that be borne of Father and Mother, that be not 
in the Faythe and Allegyaunce of the Kinge of Ingland, 
be not inheritable within this Realme. And ſo it ap- 


pearethe ( Bracten) that the Law before was; for he 


ſayeth in the Title of Exceptions thus. Sicut Anglicus 
non auditur implacitando aliquem pro terris & tenementis in 
Francia: Ita non debent alienigena ( Francigena, qui ſunt ad 


fidem regis Franciæ, audiri placitando.in Anglia: And in 


another place, Lib. iiij' De exceptione dilatoria - Bra- 
cton ſayetli thus; Item, Reſpanderi, qud1 particeps, de quo 
dicitur, nil capere pateſt, quia eſt ad fidem Regis Francie, ( 
ideo nil capere poteſt, antequam fiat. And Littleton ſayeth, 
as .yow know, that in Actions Reall and Perſonall, by 
one borne out of the King's Allegyaunce, it is a good 
Plea for the Defendaunt to ſay, that the Playntife was 


borne out of the King's Allegyaunſe. 


- But ſome ſay, that Scotland is a Member of the Crowne' 


of Ingland, and therefore the People therin borne be in 
Allegiaunce of the Kinge of Ingland. Although''Stot- 
lind 
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land of Right belongethi to the Crowne of Inglau; yet 
is it not a ſufficient Cauſe; that the "People borne in 
Scotland be in the K inge of Ingland's Allegyaunce. It 
cannot be denyed, but that Mandy of Right belong- 
eth to the Crowne of England; yet it followeth not ther- 
fore, that the Normans be in Allegiaunce of the Crowne 
and Kings of Iagland. No; albeit that Normandy be- 
longeth to the Crone of England; yet bycauſe tlie Peo- 
ple there did decline from their Faith and Allegyaunce, 
that they ought to the Kinge of Ingland, and became 
ſubject, and gave their Faich and Allegiaunce to the 
French Kinge; their Lands were eſcheted, as appearethe 
by the Statute of Prerogative Regis, cap. xij% So in like 
manner, albeit Scotland belongeth of Right to the Crowne 
of Ingland; and that the King of Scotland have oft-times 
done their Homage therefore to the Kings of Ingland 
yet we ſay,” they have longe time' forſaken their Faiths 
and Alleigaunce of Ingland, and have become Rebells, 
but rather have beene taken for Enemyes to Inglanid ; 
for they have uſually ranſomed upon their Taking, as 
Enemyes, and not been executed with Deathe, like Re- 
bells. And by that meanes Kinge Jemy, Father to theit 
Queene that now is, was at the Time of her Birthe, and 
of his Deathe, out of the Faythe and Allegiaunce of 
Ingland. Wherfore to ſay, that (he was borne within 
the King's Allegiaunce, becauſe ſhe was borne in Scot- 
land, is a mere Cavillation, ſecundum non cauſam ut cau- 
ſam, more worthy to be laughed at, then to requite an 
Aunſwere- at all. 14 %% 82 1&7. ON (pYE) 
Now let us compare theſe things togither': Nou 
know, that the Scotty/he Quene is not the Kinge of  Ing- 
land's Child; nor was borne in the Kinge of Ingland s 
Alleigaunce; nor yet come of Father and Mother in the 
Faythe and Alleigaunce of the Kinge of Ingland; nor is 
a Free- Woman in Ingland.: Wherefore by the Lawes 
of Ingland ſhe can not inherite in this Realme. And 
if yow defire a Præſident and Example for the very 
lame Cauſe, that we now intreat of; yow may find it 
in the Chronicles, how Margaret the Daughter and 
Heyre of Edward the outlawed, . Sonne and Heyre of 
Ed..Ironfse Kinge of Ingland, maryed to Malcolm Kinge 
ef Scotts, nor any of her Children never made A 
Clayme to the Crowne of Ingland ; but bothe her _— 
naz 


. . 
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1 and her three Children after him, ard'their Ic 
beinge Kings 7 Scotland, did Agape to the Kinge of 


get it wil Be ſoyd, d Kings" a 


H the ES e 
borne out of the King's Alegiannce, bis Father was no 
Deniſon, and yet he inherited the Cron ne. 

True it is, chat he was porne out of the King s Allei- 
giaunce: But whether he was made Free or not, tliat 
is uncertayne: Aldeit it is to be ſuppoſed "thin his 
Grandfather mindinge, that he ſhold . de men omit- 
ted nothing that hold ſerve for that Purpoſe; 

Bur this may we Know by our Chronicles, "that fie 
came in rather by Election, and Conſent of the Realme, 
then b Inheritaunce: For Kinge H. the Firſt procu- 
red, that the Clergy and Nobility ſnoldl be twiſe de 
to the Sberetbön of Maid the Biiipree "his Dau Daughter, 
and her Heyres; and for dreck inge that Othe, and re- 
ceavinge Kinge Stephan, the Hiſtory ſhewerh, that the 
Realme was marvaylouſly' plagued, and eſpecial] the 
Clergy and Nobility ;* and that by King e Stephan irn 
ſelf: And beſids, i we will Wwayghe 8 Matter indif. 
ferently, we may truly ſay, that Kinge Henry the Se- 
cond enjoyed the Crowne by Inheritaunce lawfully: 
For albeit, that Maud were not Queene of Ingland de 
Faffo, yet ſhe was de Jure. For Stephan was but an Uſurs 
per. And fo Kinge H. the Second was the Queene's 
Child, which yow ſee by the Statute of E. 3. is free; 
wherſoever they be borne. 

And other Objection there is of Richard the Second, 

how he was borne at Burdeaux out of the Realme, and 
yet was Kinge. To that I aunſwere, he had it ' juſtly ; 

for he was borne of Father and Mother Ingliſhe, in the 
King's Alleigaunce, which is ſufficient, be alſo for Ad- 

vauntage ; for Burdeauz was then in the Fayth and Al- 
kigiaunce, of the Kinge of Inpland. \. 

Thus I take it very playne, that the Scotti/he erde 
can make juſtly, by the Lawes of Ingland, ho Clayme to 
the Crowne, Wherefore? bycauſe ſhe hath no Ni in 
Laẽò, nor Reaſon. | 

And therefore now we will proceed to 105 und. 
tion of the Title of the Lady Lennor; whom 3 


ſome will thinke to * the * Right; bycauſe fs 
* * 25 
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was Danghter/6f the Lady aue, the elke Sig of 
Kinge,H chr vit. 
Mere i n M e Mager! Bet et Be | 
the Fl. ol Anginy/pe, we A Katt, an Alben, OW 
1zZOn $5. 2! oO: $01L Mar G1; : 1887-719 
' Bur ir will-be ſayd j ĩt mabeth nd. matter, what) ber 
Fathier: was, ſo that ſhe: was 1 Of (as it. — 
not be denyed the was 3) for, us ſome ſay, the Law of 
Ingland doth allow every; Perſone to be Ingliſße, that was 
barne in Inglani of what Nature ſoever His Parents be, 
if ahh were y.ad c e d thc. ied 7870 
to be true to che Kinge 


his Daughter b 26 1 4 1000 
on oaks N to the Patpoſe, 
in the Opinion of e People; ;albeit in very 
Deed, and bythe Lawes of the Realme it ſeemeth no- 
thing gat all: For it reth in the 44;E, uj, \and:44 
that albeit an Alien be ſworne to be true to the 
inge and the Realme in auy Lete of Svcteſſion, yet 
is he not abled-therby to purchaſe Land; but muſt be 
enabled therunto e by ſhe King's Tater, Pa- 
tee J ne Wi 
But that the Child ſhola ipherits, 5 the Father not 
free. in Ingland it cannot but ſeeme very ſtraunge, bow 
any ſuch Opinion ſhold be conceayed of any; Mag leam- 
ed; fur it differeth from; the Lawes and Pollicyes of all 
oched Plates: The Lawſayeth, Seguitur Patrem ; that is 
to ſay, the Child ſhall bo, accompted of that . 
where his Father was borne. If the Father be Frenc 
wherſoever the Chill be borne, it Gall be accom on 
French'; if che Father be an Talian, the Child muſt — an 
lealian.; if the Father be Ducbe, the Child ſhall be 
Duche;z except his Father hae forſaken his one Na- 
tive Country]; and hath mot onely given his Fayth to an- 
other / Prince .of Eſtate, but alſo 15 mitte ito be. 414+ 
tyzen, or Freetnan there. 21 re 20 
And the Reaſon ſeemetli to be this; chat fith Magis 
naturally diſpoſetl to Jive' in ſome Socyety, (and indeede . 
muſt — 9 — if he will be like to Man, and not 
Auer Abroad like a Beaſt) he muſt joinn himſelfe to 
ſore; Society dx Congregation, wherin as he deſireth to 
* Benches that grow N ſuch civil 0 it 
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is meete-and-reaſonabley;that ha, ald be:-Partaker of the 
Burdens, and faithfully to maintayne that Society aud 
defend it, by which hie himſelfe ds: preſerved and main- 
tayned. And bycauſe Gd ſirſt made Man, and uf Man 
Woman; and hath alſo made him a more apter Jaſtru- 
ment to ſerve in the Com mm Meale; in the Functions 
both of Body and Miad y cherefore is Man præferred be- 
fore the Womaa, and though the more iw rthy Petſon, 
net buy by the Lawes of Natureʒ but alſd by all other 
Lawes, and allo. by the Lawes of this Nealme, as ap- 
peareth 7 E. ij And ſo the Chiſdten in all other Places 
follow the Condition and Eſtate of their Fathers, as che 
more worthy Perſon; lich they do alſo here in Tag- 
land; for the Law in like manner ſayethe, purtur ſeſuitur 
Putrem; which if it hold be expounded onely in Caſes 
of the Bondman and His Wife, and that the Child ſtiold 
be Bond or Free, accordiuge to the Condition of the Fa- 
ther j then is it no Maxime, as che Lau termethi ãt ; for 
+ Maxime is a Rule, chat ſetveth to rule ad deciſe more 
Matters and Caſes then one. H fh ton.o nt; 
Bu let us ſecke, if we can ſind any Reaſon to main- 
tayneithis our Opinion That every Ferſon borne in dag- 
land, of what Nation ſoever the Parents be, ſhall be 
free 3-for Poſmve Law written ther is none to maintayne 
it; Nep. yo will take for Poſrive Law, written, that 
which is conte ned in the Booke: of the Expoſmion of 
the Formes of the Lawes of Inglan I, which of whiat 
Austhorirye it is, 1 Kno not, But what faytth the 
Boche? Veryly thus: If an Alien come and dwell in 
ingland, beinge none of the King's Euempes, and there 
hathfue, this Iſſue is hot Alien, but Inglibe. 
But no ſuch Alien Was the Erle of Angwithe:; fm, as 
the Chronicle witneſſathũ he cam not into Ingland, with 
a migd to tarry and inhahite here, but after he had ma- 
ryed the Scottyhe Quetne; both without Kinge HH her 
Brother s Aſſent, and alſo agaynſt the whole Counfayle 
of Scotland, there fell ſuch a U e them 


and the Lords of Srladd, thatrhe! and tie Earlez/like 


Ferro mares — und wrote · ut the 
Linge for Merry and Comfuct in his great Diſtres The 
Kinge enelined'to Mercy, ſeut them Apparell, wich all 
other Things neceſſary, willi to Nye ſtill ina 
tbumberland, till thęy knew furthet c * 
N i her- 


9 


Apia 8 — kept at. arbotte l, where 
was del wered:; | Lady Lennon and after 
Kange . ſent funchier, and iher Husband the Earle 


cube toute C Murt, Hich they. promiſed «fa: ide: 
fled: backecintb 


But ſecretly the dayd Earle of 
borland, (helihe to his other Wife, as yu hall Hereifter 
heare) miſttuſtingep leſt the K inge 634 600 Uaderſtand- 
he had diſtayned and abuſed his Siffer, and 
10 ——— Earle to the (burt ( Now:wtien 
Kinge He bad hardy that the Earle of ) Angwihe arts-fo 
departed, he e greatly therwith diſpleaſed ſayd it 
was dane like a Seat! 5 and ſa after that the OQubene rad 
zarged ont utole Mare in , the retorned into Scus- 
und; whorby: it may appeare;/that the :ſayd/Batle of 
Angwiſhe is: mot of that Sort vf Aliens, Fug che ſuyd 
rr - r the Lawes of 
Ing lanti ft II of cam not into d to'dw 
nor ud Dwellinge placetthere; — 
be Nαοr as a Hird that leavethi for a time 
her native Countrygi while' the fowle Weather laſteth; 
ons 2 wild Beaſts: that. is chaſed: with Hounds out of his 
and ſtyeth til he perceave they perſecute im no 
And ſo ti Lady Lennax can clayme no Beuefitt 
at all by this Law, (if it be taken for a Law) but rather 


ib ;maketh; atliogether agaynſt her. 'Mofeover Statute 
ther is none tu mayntayne this Opinion, that-ſayerh,eve- 
ry Ferſon / is ig 


that 1 — Ingland; of ivvhatio- 
ever: Nation his Parents be Then of Neveffity it muſt 
be:by Cuſthme, if iti ibe not by Law, wich having no 
Reaſon to inayntayng ãt; or if it be contraty to 3 
I never ſo long Continuanoe. 

n But this iis rather a great Evill to/be-aboliſhed; withe 
Lawes of is Realme duplaynely teach ds; — 
Gaftoms nut r Reaſon, cannot -preforihe. 
But you will By, the Reuſum ia to. entiſt Strungers ro 
come: andrinhabres the Rłalme. But what Aiſtiſement 


ennthat bei vrhin they the miſel es by theit Cominge thall 
may purchaſe any Land to lebe to 
their 


D Anuaalbeit that — 
r Denner 
Furien Tarhert the Hurle cam; hot: into this 


ln to 
inhabite and dwell mite ale as before 15:ſufficiontly 


* Perchaunce it will be ſayd, that it is the Na- 
ture 
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* 


APPENDYX. 

ture of the Soyle, to malte ſuch as be borne in 
free in England: But then how happeneth it, that this 
Property is private to England, and not common to all 
other Countryes ? Truly this is not allowed iin any other 
Country, and weve you good Reaſon.: For Diviſion 
of Kingdomes and 4 1 Ordinaunces of :Cityes/and 


Common Weales, and the Franchiſes 
thereof, is not by Nature, *bat commerk of Gonſentof 
Men, and by Mans Law g and they receyved none to 


be free in their Common Weale, but ſuch as eyther for 
their Fayth, their Parents being free, and Citizens borne 
thereunto, they do not ſuſpect, but that they will walke 
in the Steppes of their Parents Fidelity; or eis ſuch, as 
great Conſideratĩion. and with Promiſe of their hi- 
delity and Allegiaunce, they do newly admit to be Ci- 
tizens ; of which Nomber younge Baker cannut be; for 
Simpliciter the Magiſtrate can have done ems 
neyther be they meete, nor able to make 
of Band or Fidelity to the Common Weale z; 0 
Common Weale is bound to maintayne and preſerve 
thoſe that are free, from Injuryes, Wrongs, and Injuſtice; 
even ſo· doth it require of them Promi t to be true ther- 
unto, to ſerve, i and defend it m ther uttermoſt 

Power. of ne {birth ; | 244 Mich Has as 
And hol pray yovw.into what Abſcrdity you fall 
into, 4if- this ſnold be admitted for Law, that every one 
borne in England ſhold be free in England, of wer 
1 his Pargrits were an, e e 
Isk this Queſtion: If the Child of ud born 
in England, bei ſree in England by his Birth; and. hy 
Resten likewiſe, that his Father being a Scart, be free aſ 
ſo in Scotland, las doubtleſs by their Law he is, wher- 
ſoever he be borne) if Warres ſhold happen, as it 
hath many times done, betweene theſe two Realmes; 
whoſe Part ſhalli this-Child-take ? 96.477} Vier 147 2s 
No Man can ſerve twoiMaſters. at one time, (ſayeth 
the right. Law Maker, and alſo common Reaſon) yf this 
_ Child-fo: borne, as I have befare ſayd, follow the Scor- 
tiſhe: Part, then is he a Traytor tolingland; and in like 
manner a T raytor to Sctland, if he take Part with Ing- 
lands But if — take Part with neyther, of them, 
r Wo ain peace h ha 11 eds; 
g ? For 


, 


... Fpnievety Man by: the Law of Nature; which is Gods 

Law, and by the R Realme, 8 
declare himſelſe a Member ta one Co ⁰õο,jueaalthe, or 
other, {that is); to-beſtow Life and Goods therof Wh 
needs! requireth:; therefore I asken which. Part it is like 
he Will take, that is thus a 'Mongrill-of o Nations, 
Truhy, in my judgment, there is e Reaſont eyther t 
move log/and, ot Scotlant, to thinke, that ſuch a Perſon 
can her true to any of them both; for it hath beenef 
Principle receyyed of all Men, as long as Gitiaens and. 
Eſtates of Common weales have beene, that no Man can 
be a Citizen of two Cytyes, or a good Member of two 
Commonyeales ; bycauſe he can not ſerve them both at 
once. \ Wherefore, I can not ſee, that this / Propofition 
(chat every. Perſon borne in Jnglandy of what Nation. ſqo- 
eyer his Parents Were, {hold be free in-Ingland) can he 
juſtied by any Reaſon ;; and therfore the Lady Lenne 
can take no Benefitt thetb . +16: bol NI 
But admit the Law of the Realme were certayne, that 
all children borne within the Realme, ſhold be free di 
whatſoever Nation the Parents were; yet if it be true 
that is reported, the Lady Lennoæ is clerely excluded by. 
the Law of the Realme, to be Heyre to any Perſon of 
any Poſſeſſion within this Realme :-for it is ſaid; that at 
that time, when her Father the Earle of Angwiſbe was 
maryed to tile Sottiſße Queene, her Mother, he had an- 
other Wife livinge; wherefore there was à Dixorſe ſued 
betweene hini and the ,Scorti/ſhe Queene; and after, the 
ſame Diyorle, the Scotti/he Queene (in the. Life of the 
Earle of Angwiſbe, the ſayd Lady Lenox Father) maryed 
the L of Mufjin,, with whom ſhe continewed all. her 


* , : 
. 


Life longe as Man and Wife. 


hut it may be ſayd, that that Divorſe can not diſable 
the Lady Lennox to be Inheritor to her Mother the Scot- 
tiſhe Queene; for albeit he had another Wife livinge at 
that Time, that he maryed the Scottiſie Queene; yet for- 
aſmuch as ſhe. was ignorant therof, and maryed him (bo- 
na fide). the Child borne of them is by the Common Law 
lawfull. True it is; that by the Common Law ſhe is 
Legitimate ; but the Lawes under which we be borne, 
and by the which we muſt be judged, and wherby allo 
the Caſes of nen, muſt be ruled, do W 
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bow 5 "5; Legirimiate, as they: do net likewiſe Wham a 
other - JET 

Tue Cannon Lame ſeyerh, Eu Mien have h ry 
Child of a 3 Nh ROE the Birel of tlie 
Child do marry her, accounted! 

as ary ty bettie- borne! in la f W 
But the Lawes of Iaglanil be, and abtrayes have becbe 
contrary, that ir ſha?F-not be counted legitimate. A. 
beit great Suite have: beene made to the contrary, to 
wake the Laws of the Reatine to agree with the Catinon 
Lawes in this Teymz N by" the Stafute of 
APN, TR: %% jeL RT 

So albeit che Canton Law dllowerts the Child bee · in 
we ſeeond Mariage; the firſt not being diffolved, ts be 
tawfull,” if any 6f the Parents thinke' the Mariadge 
- yet do not the Lawes of the Realme afl the 
fame : But byeauſe the firſt Mariadge was nevet lavwfal- 
ly diſſolved, and that one Man ea) have but one Wife at 
Arg it accompreth the ſecond Matiadpe voyd; and the 
Child born chern is 0b 4 Baſtard,” and not inhe- 
fitable within this Realme; as appearethe by Glanvile, 
Braffon, arid Britten, and all the whole Courſe of the 
Lawes rereaved, and ufed, from the Beginninge unto this 

ent Time;  wherfore che Lady Tnnoz can extend 

** Manner of Title to the Crowne of Ingland. So 
it may appeare by the Lawes of this Realme, that ney- 
ther the Scottiſhe Queene, nor yet the Lady Lennox have 
any manner of Title to the Crowne of Ingland, be 
28 ſo neare of Blood; the one, bycauſe ſhe is not the 

ng's'Child, nor fide in Ingland ; the other, bycauſe (if 
mite free) the Lawes do not allow her sem, 
and inheritable in this Realme, 

And thetefore as to the next of Blood; and true and 
juſt Heyre by our Lawes, the Crowne wne ought to diſcend 
to the eyes of the French Queene, which be the 
Daughters of the Lady Fraunris, and the Lady Elianor, 
and preſently to the Lady Catherine, beinge eldeſt Dauph- 
ter of the eldeſt Siſter the Lady Fratmtis, Agaynſt theſe 
Heytes of the French Queene, theſe ate WEST) Ty 
05 theſe cannot infterite; Moo 

ycauſe they were not law fully borne; fot Charkey 
Puke of ht hed vt Tm: te maryed ey: 
| ne, 


Qudene, aucther Wiſe livinge, that is, the Lady Ale. 
| I. 9010 
2 Teo this] Laudſwere, that albeit i at were true, that the 
Lady Frautcis' and the Lady Elianor were not lawfully 
borne, as it is not true, bros hg ſhall heare hereafter) yet 
it hurteth nat the Title of their Heyret, given by — 
Henry his Will; fob it is appoynted to the, Heyres of 
1 to Wr the Will. eee, 
Wow 1 x 473 \ N * 
aut verily dine mere: Slauddes owen alogaher 
upon Malice, and no Accuſation . upon any 
Præſumption; for I beſtech yo tell me, is it like, ur 
can any reaſonable Man thinke, that if Dake chele 
had had another Wife livinge, when he maryed' the 
French Queene, that Kinge H. wold have conſented; 
thur his Sifter ſhold have receaved ſo great Injury, that 
ſne ſhold have bene kept like a Concubyne? Wold 
his Counſayle have ſuffered ſo great an Infamy to have 
come to bin Majeſty's Stocke? Or wold the Nobility of 
the Realme, with ſuch Triumphe, have — ſo 
unlawful an Ace? Wold the common People, who 
many times be ready to ſpeak Evil of Well-doinge, 
have holden their Ne in ſo manifeſt Adultery? Is 
it like, that in ſo long time, that the French Queene and 
the Duke lived lacy qe as Man and Wife; (that was all 
the Life of the French Queene) that ſhe ſbold not hays 
heard of it? 
Was it poſſible, that amongeſt ſs many . Women, 
which dayly — to her (whoſe Nature yow- know 
isto ebe for all ſuch Things, be they never ſo ſeeret, 
and to communicate them to others) that none weld 
have told her of it? Or is it to be believed, that ſhe, 
contrary to the Nature of all other Women, wold have 
bene contented that another (hold have bene Partaker 
of that Fleſn, which ſhe; according to God's Word; 
tooke only to be her owne? Or can any Man thinke, 
that any Woman can be contented to live in meane De- 
gree, when ſhe may be a Duches, as the Lady Mortymer 
might have bene” juſtly, if he had bene the "Duke's 
Wife? Surely there is no Reaſon to make any Man to 
thinke ſo; then muche lefle to repart fo. But ſuppoſe, 
chat the Duke had had another' Wite Jivinge, at the 
CTY Frenche Quene ; yet for as ae 
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5 betz, and to put out of the Heades of the People 


. E. g. 


bor les Brandon, beinge in the Court, livinge ſole and 
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heandiſhe were maryed Aerea nmyored all 
their Lives as Man and Wife together, and nothings 
ſay 97 1 then, and every Mam tecke them ft Man 
and Wife; and that the Lady Frdurds, andvthe Lady 
Elianor were not taken to be, Baſtards; duringe their 
Lites: Now, aſter their Death, -neyther-they, nor theit 
Children may, by the Lawes of this Realine, be 4 
compted ſoe. Nes Lan eft ewes mortuum facere Bip 
ſtardum, 165 toto tempore ſu uo tenehat 2 as ale 
Peareth b it * Jodgement given at. Pain, i 
fel had $44 bo * T5 * 4 
But FA the Declaration: of the. Trueth of this Mat; 
this 
fond Opinion and Talke, 'which-is onely moved of Ma: 
hice, and commeth not of any certayne Knowledge, and 
encreaſed by light Creditt without Conſideration, and 
maintayned by ſuch, as no doubt paſſe ſo much upon 
the Trueth, as deli irous to aw hae froward Aft, 


Ctions. 


Jo ſtall underttand, that che Duke ef Scl, 


unmaryed, made a Contract of Matrimony witir one 


Mrs. Anne Bromne; but before any Solempnization of 


Mariadge, not onely had a Daughter by her (which af- 
ter was maryed to the Lord Powes) but alſo brooke Pro- 


. miſe with her, and openly and ſolemply maryed with 
the Lady Mertymer; which Maryadge the ſayd Mrs. Anne 


Browne, judicially accuſed to be unlawfull ; for that the 
ſayd;Sir Charles Brandon had not onely made a præcon- 
tracte with her, but alſo had carnally knowen her; 
which Things being duly proved, and Sentence of Di- 


vorſe betweene the ſayd Sir Charles and the Lady Morty- 
mer given and denounced; he maryed ſolemply the ſayd 
Mrs. Anne Bromne, at the Which Maryadge all the No- 


bility were preſent, and did honor it. And afterwards 
the ſayd Sir Charles had by the ſaid Mrs. Anne Browne 
another Daughter, which was: matyed to the 1 Mount- 
eagle. 

Eater this the ſayd Mrs. Ame REY eee 
with him all her Life as his Wife, and dyed his Wife, 
without any Impechement 'of the Mariadge(: After 


whoſe Death Kinge Henry, having him in great Fayor, 


"2 e * hold * his better e haye ma- 


ryed 


AEN DV N 


e the Lady Lie) beinge 4 younge Mad, arid an Tn: 
Hexſtor; whereupotthe!thyd! Sir CBurll S created Vi. 
count! Iz in, Bur knn Rur age by reaſbm of her Youth 
todkmo Placd. Aﬀtbothib-fie ds created Duke of 


nd leauingei the u Lady Hy (Daugh 
H the viſtru WIddbw pr the fahd Chitlon Duke tf Bg 


tent/of i Kinge Fi. muryed her:twiſe ;-ifirft ſeuterth ih 
Fratince; and after openly here if Ein (ds Before is 
declared) and ſo they lived togither'all their Lives lounge 
as Matt and! Wife; and were fo aecepted and taken 


of the ſame ! For there was no juſt Chuſec't Aﬀebr-rhis 
they had Iſſue betweene them, 'that is the Lady Nuineis, 
and the Lady Elianor. auen Tp 
Agaynſt whom the Lady Pomes, their baſe Siſter, in 
the Time of Kinge Ed. vjth, alledgyd Baſtardy. But 
yet notwithſtanding that, they were both by the Lawes 
of the Realme, and by the Cannon Lawes, decla- 


” ' 1 = i. ws \ * ' 1 13 # 14 2 0.3. 4 II 3. 
d to be legitimate, and approved to be bote ink 
las | 24 


full Matrimony ; fo as no Man can fay they be Ba- 


it was adjudged for them, that it was not foe; and alſo, 
for that they both be dead, and dyed taken as Legiti- 
mate, he ought not to be hard by Order of any Law in 
the World, if he wold object it agaynſt them. But 
havinge no Occaſſön or Similitude of Truthe in the 
Spewinge but of this their malicious Stomachs, is ra- 
ther to be reproved as a Slaunderer, and as a ſedicious 
Perſon goinge about to ſow Sedition and Diſcord in the 
Commonweale, to be puniſhed even as one, which ſcek- 
eth, by all meanes to move Ciyill Warres in this Realme, 


and to bringe it to Deſtruction; and therefote as a Tra y-:- 


: 


tor to be taken to the Realme, and even as one.purpo- 
ſinge to ſubyert the good Providence of Almighty God, 
as God's Enemy to Be adjudged, taken, and uſed. 

Thus baye I declared unto, yow my Judgement touch- 


inge the right Heyres to the Crowne of England in Re- 
maynder and Reverfion 3 whicH'is, as I take it, ptæſent- 
ly the Lady Catherine, Daughter to the Lady Frauncis, 
both by Kinge H. his Will, aud alſo by the Common 
Lawes of this Realme; and that we bet bound Hoth by 
our Othes and alſo by our _ ſo to take her. he 
ut 


Ui 


olke;' about which ee ee op 
ter tol Kiuge 


folks was ſent into Nute for her; and with tie Co 


Al: Purts, and no Perſons impungninge or gaynſayeiüge 


ſtards. Ang if that they cold, yet at this præſent, bycauſe 


94 
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But if we ſhall for, any Affection takeaway, 
from — that . 2 Right, ang e 


5 de 


EE it. 151 require it may 


the Fay Paynes to done in 
tinges! ib (half it qui quay reel 
fond by jut Argumen t that, which: T haye be. 


3 half dec SIE 
a d finde me ready to fay nyo ay But 
he cannot, then ee — * God's ke, and for 
quiet, his'Countty, bes. tm Place to the Troeth 
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- bat was aral in Chancery, and is ce loft ; 
hi fi more Correct than that printed in Fuller's 
Hiſtory, was thought proper to be lay d before the 
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Or be f be buck Ae 
N the Name of God, and of 411 Glorious oP n 
ſed Virgin our Lady Saint Mor), and of all the 


10 y., Company of 1 he 

We Henry by the Gra aer King of Egli, 
Fraunce and "Flank, Defender the Faith. and in Erth 
ymediately. under God the ſupreme Hed of the Church 


of England. and Irlande of that Name Theight, calling 


to our Remembraunce the great Gifts and Benefits of 
Almighty God given unto us in this Tranſitory Lief, 
give unto Him ahi moſt lowly and humble Thanks, 


knowledging Ne Inffficient in any part to deſerve' 


WIE : or 


51 
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| is, chr 7 55 — ta 
id fiopitlg "that every Chtiftien 

anfrory and veretched Weed ha 
perfaict Faith, e Acer 


_ and, exetcifing himſelf to execute in i Lief f 9955 os 
or ag, 


335 have Leihe, ſuch, ch good Votes and eib 


9 1 Ie Gas is hs 01 e 


e and to atteyn Fireroall Li 
we. verily. truſt by his, Grace to be opn, 

And that every Kiener the. more high” that hel is in 
Eftate, Honor, and Authorite in this Wootld, the more 
he is bounde to love, ſexve, and thank God, and the more 
diligently to endeavour himſelf to do good and- chari- 
table Way to the Lawde, Honour, and Praiſe of Al- 
mighty od, and the Profit of his Sowle. 

08 05 alſo calling to our Remembrance 6 
fiftate Hotionr, Rule, and Gouvernance, that Fr ty 
God hath called us unto in this Woorld, and that nei- 
chet We, nor any other Creature mortal knolwith the 

Place, whenne, ne where it ſhall'pleas Almig 
ty God to call him out of this tranſitory Woorid. 1 
ling threfore and minding with Gods Grice befo 
Paſſage out of the. ſame, to diſpoſe and 6rdre out latter 
Mynd, Will, and; Teſtament in that ſort, as we truſt it 
ſhall be Brig Irie to Almighty God our. only Savyour 
Jeſus Chriſt, and all the hole Company of Heaven, and 
he due S of all godly Blechen in Extli. os 
ore, now being of Pole and' perfaict M Mynde, Ad 
El holy to the nabt Faith of Cop and his Doki | 
repenting alſo our old and deteſtable Lief, and being 
To rfaict Will and Mynd' by his Grace never td return 


ſame, nor ſuch like ; and mitiding by Gods 
7 ciever to vary therefto as long äs any Rement- 


braunce, Breth, or inward" Knowledge doth, or may 


remayn. 'within this mortall — 0 Ai ang 
hartly do commend and J 
ty God, who in Perſonne} of themes fe: 5 
fame with his mooſt 
Lou of his Paſſion. And for our better 


in 
Nenne 
thereof, 
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thereof, hath left here with. us in his Church Militant,” 


the Conſecration and Adminiſtration” of his precious 


Body and Blood, to our no little Conſolation and Com- 


fort, if we as thankfully accept the ſame, as he lovinip- 
ly, and undeſerved on Man's behalf, hath ordeyned it 
for our only Benefit, and not his. Alſo we do inſtantly 
requyre and deſire the Bleſſed Virgin Mary his Mother, 


with all the Holy Company of Heaven, continually to 


Pray for us, and with us, whiles we lyve in this Woorld, 
and in the Tyme of paſſing out of the ſame, that We + 
may the ſooner atteyn Everlaſting Lief aſter our Depar- 
ture out of this tranſitory Lief, which we do bath hope 
and clayme by Chriſts Paſſion and Woord. And as" fo 
my Body, which whenne the Soul is departed, ſha 


thenne remayn but as a Cadaver, and ſo return to the vile 


Matter it was made of; wer it not for the Rowme and 
Dignitye, which God hath called us unto ; and that we 
woold not be noted an Infringer of honeft worldly Policies 
and Cuſtumes, whenne they be not contrary to Gode 
Lawes; We. woold be content to have it buryed in any 
Place for Chriſtien Folke, were it never ſo, vile; for it is 
but Aſhes, and to Aſhes it ſhall again. Nevertheles, bicaus 
we woold be tothe in the Reputation of the People, to 
do Injurye to the Dignite, which we unworthily are cal- 
lid hato ::. 96S. kits of en 
ere content, and alſo by theſe Preſentes our laſt 


Will and Teftament do Will and Ordeyn, that our Bo- 


dy be buryed and enterred in the Quere of our College 
of Windeſour, Midway between the Statte and the high 
Auttare, and there to be made and ſette, aſſone as con- 
veniently may be doon after our Deceaſſe, by odr Exe- 
cutours, at our Coſte and Charge, if it be not done by 
us in our Life-time, an honorable Tombe for our 8098 
to reſt in, which is well onward, and almooſt made 
therefor alredye, with a fayre Grate about it; in which 
we will alſo, that the Bones and Body of our true aud 


loving Wief Queene Fane be put alſo ; and that there 


be provided, ordeyned, made, and ſett, at the Coſte and 
Charge of us, or of our Executours, if it be not done in 
our Life, a convenient Aulter, honorably prepared, and 
apparailled with all Maner of Thinges requiſite and 
neceſſary for Dayly, Maſſes, there to be ſayd perpetyetly, 
while the Woorld ſhal endure, erte... 
I Allo 


ARE Xx 
Alſo ve will, that the Tombes and Aultars of 
King Henry the vjth, and alſo of King 'Fdward: the ivth 
out Great Uncle and Graunt- Father, be made more 


Charge. N 2 | 2+; 1 | 

And alſo will and ſpecially deſyre and requyre, that 
where and whenſbever it ſhall pleas God to call us out 
of this World Tranſitory to his Infinite Merey and 
Grace, be it beyonde the See, or in any other Place 


without our Realme of England, or within” che ſame, 


that our Executours, aſſoon as conveniently they may; 
ſhall cauſe all Divine Service accuſtumed for Dead Folke 
to be celebrate for us, in the nixt and toſt propire Place 
1 5 it thall fortune us to depart out of this Tranſitory 
Re: .. MN n 
And over that we will, that whenſdever or whereſo- 
ever it thall pleas God to call us out of this Tranſitory 
Lief to his Intinite Mercy and Grace, be it within this 
Realme, or without, that our Executours, in as goodly, 
brief, and convenient haſt, as they reaſonably canne, or 
may, ordeyn, prepare, and cauſe our Body to be removed. 
conveyed, and brought into the ſayd College of Winde. 
four ; and the Service of Placebo and Dirige, with a Ser- 
mon and Maſſe on the Morowe, at our Coſte and Charge, 
devoutly to be done, obſerved, and ſolemply kept, there 
to be buryed and enterred in the Place appointed for 
our ſayd Tombe, to be made for the ſame Entent; and 
all this to be doon, in as devout wiſe, as canne, or may 
be doon; and we will and charge our Executours, that 
they diſpoſe and give in Aulmes to the mooſt poore and 
nedy People, that may be found, commyn Beggars, as 


moch as may be, avoyded, in as ſhort Space as poſſibly 


they may, after our Departure out of: this Tranfitory 
Lief, Oon Thouſand Marke of Lawfull Money of Eng- 
Part in the fame Place, and thereabout, where it 


ſhall pleas Almighty God to call us to his Mercy, Part 


by the way, and Part in the ſame Place of our Buryall, 


after their Diſcretions ; and to move the poore People, 


that ſhall have our. Almez, to pray hartly' unto” God for 
Remiſhon- of our Offenſes, and the Wealth of our Soul. 

Alſo we woll, that with as convenient Spetle' as may 
be doon after, our Departure out of this Woorld, if it be 


not doon in our Life, that the Deane and Channons of 
| m our 


Princely, in the ſatne Place where they now be, at our 
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our Free Chaple of Sainct George, ithin our / Caſtle of 
MVindeſor, ſhall have Manours, Laude, Tenement, and 

Spiritual Promotions, to the: Nerly Value pf Sine Hun- 


dred Pounde, over all Charge made ſute to them, to 
them and their Succeſſpurs for ever, upon theſe (Condi 


tions herealter daſpyings! | 7! * Bf 11 15 e170; 
And for the due and full A opined he 
bor manner vf all ather ——— with the ſame, 
in the Forme of an Indenture, -figned with our oun 
Hande, which ſhall be paſſed by way of Covenaunt for 
that Purpoſe, beten the ſayd Deane and Cannons, and 
our Executours, if it paſſe not beten us and the ſayd 
Deane and Cannons in aur Lief; that is to ſaye, the ſayd 
Deane and Cunnons, and their Succeſſours for Ever, ſhall 
fynde twoo Prieſts to ſay Maſſes at the ſayd Aulter, to 
be made where we have before appointed our Fombe to 
be made and ſtand ;; and alſo, after our Deceaſe, keepe 
yerely Four ſolempe Obits for us within the fayd Col: 
lege of Windeſowr 3\ and at every of the ſame n to 
3 pop Sermon to be 1 W Dl 
And alſo, at every of the ſa) 5 to poore 
People in Almez, Lenne Pounds. gee 
And alſo to give for ever yerly, to Thirtene — 
Men, which ſhall be called Poore- Knights, to every of 
them Iwelf Pens every Daye, and ones in the Yere yere- 
ly for ever, a long Goune of White Cloth, with the 
Garter upon the Breſt, embrodered with a Shelde and 
Croſſe of Sainct George within the Garter, and a Mantel 
of Red Cloth; and to ſuch one of the ſayd I hirtene 


— Knights, as ſhall be appointed to be Hed and Go-! 


vernour of them, iij J. vj s. viij d. yerely for evEry over 
and beſide the ſayd Twelf Pennes by the Day. 
And alſo to cauſe every Sonday in the ere for ever, yk 
Sermon to be made for ever at Vindeſour atoreſayd, as in 
the ſayd Indenture and Coyenaunt ſhall be more fully 
and — expreſſed. Willing, charging, and re- 
quyring our Sonne Prince Edward, all our Executours 
and Counſellours, which ſhall be named hereafter,  agd'; 
all other our Heirs and Succeſſours, which ſhall be 
Kings of this Realme, as they will aunfwer before Al- 
mighty God at the dreadful Day af Judgment; that 
they, and every of chem do fee, that the ſayd Indenture 
1 Aﬀuranceto be made — us and the ſayd Deane 
and 


A B E ND N 
EE or betwen them and our E. 
and all therein conteyned, may be duely put in 
Executibti, uni obſerved and kept — = 
according to this our Laſt Will and Teſtament. 
And as concerning the Ordre and Diſp6ſition of 
Thimperial Croune of this Realme of E and rb. 
land, with our Title of Fruunte, and all Dignityes, Ho- 
nourt, Preeminences, Prerogatives,  Authorityes, and Ju- 
riſdictions to the ſume annexed; or belonging, and for 
the ſure Eſtabliſnment of the Succeſſion of the ſame. 
- And alſo for a: full and plain Gitt, Diſpofition, Aſ- 
Ggnment, \ Declaration, Limitation, and Appointment, 
with what Conditions our: Do 0 Mary and Elizabeth 
ſhall ſeverally have, hold, * enjoye the ſayd Imperial 
Crowne, and other the Preciiiſies, after our Deceaſe-j 
and for Default of Iſſue, and Heirs of the ſeveral Bo- 
dyes of us, and of our Sonne er N n 
and his Heires. 5 Ie 
And alſo for à full Gift, Diſpoſtion, Agamen, 
Declaration, Limitation, and A ppointement, to whom, 
and of what Eſtate, and in what Manner, Form, and 
Condition, the ſayde Imperial Crowne, and other che 
Premiſſes ſhall remayne, and cum after our Deceſſe; and 
for Default of Iſſue, and Meires of the ſeveral Bod yes of 
us, and of our fayd Sonne Prince Edward, and — 
ſuyd Doughters Mary and Elizabeth, lawfully gy ; 
by theſe! Preſents, do make and declare —— 

Will and Teſtament, concerning the ſayd Imperiall 

Crowne, and all aber dhe Dvtridulles, 2 in Manner bars 

Form eilowing: * 
Thai is to ay, we — by theſe beste et i imme- 
diately after our Departure out of this preſent! Lief, our 
ſayd Sonne Edward (hall have and enjoye the ſayd [mpe- 
riall Crowne and Realme of England and Irlande, our 
Title to Fraunce; with all Dignityes, Honouts, Pre- 
emiriences, Prerogatives, Authorites, and Juriſdictions, 
Lands, and Pofleſſions- to the ſame annexed, or be- 
ing; to him, and di of his Body oily 
begotten! Ae | 
And for Defaule of duch Iſſue of our ad Sonne 
Prince Edwards Bodye lawfully begotten, we will the 
ſayd Imperiall Crowne, and other the Premiſſes, after 


our two Deceaſſe, ſhall holly remayn and cum to the 
Heires 


| Int' Lin. 


beth in the ſayd Flay ao 1 = the Premiſſes, 


re 


86 | y lawfully, egotte ew. of the | of 
our entierly beloved Wief Quene Katheryn tha bn ale 15, 


or of any other our: e Wiet, that we tall hake 


* 5 for Lack of wen Ae ar e we wal, 


ſo, that after our Deceaſſe, and for Default of Heings « 
the ſeyeral Bodyes of us, nd of our fayd. Sonne Prince 
Edward Yvefully begotten, the fayd Imperial Crone, 
and all other the Premiſſes, " hall holly remayn and 
to our fayd Dou e Al ry, and the EHeires ef her. 
Iavefſly began upon Condition, that our ſay Dough- 
ter Mary, after our Deceaſſe, ſhall not mary, ne, take any 
Perſonne to her Husbande without the Aſſent and Cor 
ſent of the Priv Counfllouts, and Wee 
by us, our deereft Sonne Prince Edward 13 5 7 0 
o Counſall, or of the mooſt Part of them, or hed 
Part ef ſuch as ſhall then be be alyve, 9 before the 
fayd Mariage had in Writing, ſcaled with their Seales. 
All which Condition we declare, limite, appoinct, 
— theſe Preſents, "ſhall be knitt and inveſtefl to 
che ſayd Eftare of our 5 yd Doughter Mary. in the ſayd 
pe Crowne, and 2 the Premiſſes. And it it 
fortune" our ſayd Noughter þ to dye without Iſſue of 
her Body Liwfally begotte will, that after our De- 
on and for Default 1 ve ef, the ſeveral Bodyes 
of us, and of our ſayd Sonne Prince Edward, lawfully 
begotten, and of our hter Mary, the ſayd Im 
Crowne, and other the Premiſſes ſhall [holly remayn 
and cum to our ſayd Doughter Elizabeth, and to the 
Heires of her Body lawfully begotten, upon Condition 
that our ſayd Doudheer. l:2abeth, after our Deteaſſe, 
ſhall not mary, nor take any Perſonne to her Husbande, 
without the Aﬀent and Conſent of the Privy-Counſaily 
lers, and others appoincted by us to be of Caunſaill with 
our fayd deereſt Sonne Prince "Edvard, or the mooſt Part 
of them, or the mooſt Part of ſuch of —— as ſhall be 
thenne enlyve, thereunto before the ſayd Mariage had in 
Writting Kaled with their. Seales; which Condition we 
Jecfile imite, appoint, and will by theſe Preſents, 
ſhall be to the yd Eftate of our ſa yd Douęhter Eliza- 


Knitt, and mee 8 7 5 oe” \ ge : (©? 
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We wil the bs A fmperial G toni and 
Nee y fo Taper! Crain od ine th 
me my > Bodyes of Ng ee 


Prince Edward, and of, our ſay'd Doughters. Mary and 


„ fd. for default'of Ine ct 5 


 Ebadbeth, lawfully Begottenz ſhall Holly remayn and cum 


to the Heires of the Body of the; Lady Fraunces: aus 
Niepee, eldeſt Doughter to dur late Suſtet the French 
rn he lawfully Begotten; and for default of ſuch Ifue 
Body ef * fay:d Fraunces, we will that the ſay d 
wne Ny other the Premiſſes, after our 
— . default of Iſſue of the ſeveral Bolyes f 
us, and of our Sonne Prince” Edward, and of our 
Dotighters Mary and Elizabeth, und of the Lady Fraun- 
ceh, law fully n ſhall holly . 2 to 
the Heites of the Body ef the Lady Elyanoy tepoe, 
ſecond Doughter to our ſay d h Sher the the French Quene, 
lawfully . And if it happen the ſay d Lady 
Elyanore to dye without Iſſue of her Bod 1: Jawtully Be- 
gotten, we will, that after our Deceaſſe, yon for default 
of Ifſue of the ſeveral Bodyes of us, 2nd.,of dur fay'd 
Sonne Prince-Fiwarde, and of our 23 U Doughters Ma- 
ty and Elirabeth, and of te hs me 
d 8 d Lady Elyonore, lawfu ten, the ſay; 
| Imperial Crowne, and other the Premiſſes, ſhall belly 
temayn ade, to the next rightfull Heirs. Allo we 
will, that if our ſay d Doughter Mary doo mary , with- 
out the Conſent and Agreement of the Privy Connlhyl. 
ring and others appeincted by us to be of Gounſail wo 
our ſay d Sore Prince: Edward 2 mooſt Part of 
them, or the mooſt Part of ſuck chem as Mall thenne 
be Ax ve, thereunto before the ſay d Mariage had in 
ſead led wich thelr Setles, a5 is afereſaid ; that 
thenne and from thensforth, for lack of Heites of the ſe- 
veral Bodyes of us, and of our pk Femme Prince A- 


waßdle, la co fully Besten, the fayd 1 Crown, and 
other the Prenifles ſhall -Holly remayn, be, and cum to 


our 2 Dovghter 2 wy t 1 Heires 1 
y 


F 
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rnd lawfully Begotten) in luch Mugen and Forme) as 
47 Na Devi Mut) werthednedead, with- 
per 297 2 tlie of vurdayid>Dou 


lawfully 2 any thing conteyned in th My 
or in any Act of Parliament, or mere contraty, 
in any wiſe notwithſtanding; and in caſe out 4 
Doughter the Lady Mary, do kepe and parforme he 
ſay d Condition en ne, declared, and limited to het 
Eftate in the 25 U Imperial Crone und other the Pre- 


miſſes by this bur laſt Will declared. 


Aud that our ſay'd' Dougliter Elizabeth for her Parte, 
do nat kepe and parforme the ſayd Condition declured | 
and M4 by this Hur laſt Wil, to the Eſtate of the 
fay A Lady Elizabeth, in the » 7 imp perial Crown of this 
Rellitie of England and Irlands, 2 
ſes, we will that thenne and from thensforth, after our 


Deceafſe, and for lack of Heires of the ſeverall Bodyes 
of ., and: of our ſay d Sonne Printe Edwarde, and; of 
our yd Dauglter Mary, lawfully Begotten, the fay'd 
pri: Crown, an andilo er the Premiſes, "ſhall holly 
and cum to the next Heires, lawfyll — | 
Body of the ſay'd Lady Paumes, in hk Manner 
40 eme, Ht though the ſay'd Lady. Elizabeth werthen 
dend, without any Heire of herBody lawfully Begotten. 
Any thing conteyned in this Will, or in any Act, or Sta- 


tute to the contrary notwithſtandii 9:13: AY © 
"The Remaindres over, for lac 07 Iſſue of the fay'd 


Lad Fraunces lawfully Begotten, to be and continue to 


ſuck Perſonnes like Remaindres ard Bite as is befote 
lunkoy and declared.” in 

Allo we being now: at this Tyme, 0 be to Al. 
ty God, 65 perfaict Memory, do conſtitute and 
ve theſe Perfonages: following our Executours, anc 


Part tiers of this our lat Will and Teſtament, willjog, 
comttaunding; and praying them to take upon them 
N and l n ee of the ſame, as Execu- 


tors. . Fm E: Minn ugh A, o) 


That is to ſay, Tharchebilhoß c bel 


 Wiidtheſly Chancellor of eee the. Lon & Juin Ma- 


ſer of 606 Hobo) ee fig eber copay Any 
Therle ef Hertſerd, Great Chambrelainybf ente 
The Lord 'RaſM; Lord Privy. Se alen 


e Vie le High'Admiral of Englande,\ wy 
he 


J2 MEND AX 


JF mr ny vs rv of, Dureſne. e | 
Siu, EdtwardeMotntaga . bee hy ooh, | 


Juſtice Brome yi jc! 1c lr ie 456. 11 1 
2. Edward North, Knight, ncellour of Thaug:! 
mentations.z\ | 9106 ir 0, Kea eb aj tg ot 
Sir William Paget deen 0 Treas ay Vale 
Bo Park ** e Pele 1 
chi tlemen of our Privey IF ho 
Sit Edward ewm-Kaight,.and, e Cate Re 5 
kis-Brithers +», enn 71 Daus A8 
And all theſe we woll to be our Exkcutcur and C 7 

faillours of the Privy Counſaill wich gur Hg Bonne 
Prince | Edwarde;;in! all Maters concerning lus 417 
vate Affaytes, and puhlick Aﬀayres of the Realme. 
Willing, and charging therh, and every of m. as 
thejanuſ and ſhall aunſwer at the of J gement, 
truely and fully to ſe this my aft \ al parformed in 
alhthinges, with as mooch {pede and diligence a ma 
men 445 noon of them, preſume to. medle v with an) 
of our Treaſeur, or to do any thing appoincted by our 
fay'd Will alene, anleſs the mooſt t Part of the hole } om- 

bre of their Cocxecutours doo conſent, and by Writting 

to the ſame. 5 ts 25641 ity v 1400/2. Us 
And will that our gad te e the We, 


1 


125 wo 


myn Place. uv 5 L AI 1 T 403930458 —— 


og 


Part of them, may lawfully do. what; they ſha 5 


mooſte conyenient for Thexecution of this out 1 
without being troubled by our ſay C Sonne, or any 
thers, for the ſame. 
\ Willing farther by this our, "laſt Will 414 1 
That Sir Edmund Peciham our truſty, Servaunt, and Jt 
Coferar of aur Houſe, ſhall: "Trealater, and. have the 
"Receipt and La r a 155 eee wa 92 
ney, as ſhall be delta d b 1705 0 bg the up 
forma unce of this our. laſt; Will; chardging and 
commaunding the ſay d Sir Edmunde, 00 e pay no great 
Somme of Money, bu he boo fur: the hap. our 
ſay d Executours, or of. the,moolt Fart of them, for his 
Diſcharge; touching the ſame; - charging, him „ 
ther ypon his Allegeaunce, to make. & true, Accompt 
of all ſuch Sanimes, as * be delivered to his andes 


fot this Furpoſe. "Anh ſithens We hae now. 1 
I. 


1 b E NX 


Sr (6 and e al hs rH 


aunſwer before God, and as we put our Fs we ir 
and Confidence in them, that they. cauſe all our due 
Debts, that can be reaſonnably ſhewed and proved. be- 
fore them; to be truly cogteated- and Pay d, aſſone as 


they . _ or ny, after our b 
id, 


out lon | . 
Phe wheres 505 excite theſe Poidds Kft. That 
fey, the Bi bf our Debts, with Redres of In- 
pry 4 ſuch can be duely proved, though to us 
they 9 os before any other Part of this our 


Will and Teſtament, our e 1 Revquyes! and . 
fals only excepted ' 

Futthermore We woll, that all ſuch G end 
Gifts, as we have made, gyven, or promiſed to any, 
which be not yet parfaicted under our Signe, or any our 
Seaſes, as they ought to be, and all ſuch Recompenſes 
for ane Sales, or any other thing or things, as 

0 to have been made by us, and be not yet accom- 
pli ed, ſhall be parfaiQed in every Point towards all 
maner of Men, for Distanz of our Conſcience ; 'char- 
ging dur Executors, and all the reſt of our Counkaillers, 
to lee the fame done, parformed, 'finiſhed; and aceom- 
pliſhed in every Point, forſeing, that the ſayd its, 
Grauhts, Promiſſes, and Recompenſſes thall appere to 
our fay'd Executours, or the mooſt Part of them, to have 
been graunted, made, accorded, or promiſed by us in any 
maner wiſe. 

Further, According to the Lawes of Almighty God, 
and for the Fatherly Tore which we beare to our Sonne 
Prince Edwarile, 2. B this our Realme, we declare 
Him, according to Juſtice, Equite, and Conſcience, to 
be our Lawfall Heire ; and do give and bequeath unto 
Him the Succeſſſon of our Realmes of Englande and ir- 

with our Title of Fraunce, and all our Dominions, 
both on this fide, the Sees and beyond, (a convenient 
Portion for our Will and Teſtament to be feſerved.) 
| Alſo we give unto Him all our Plate, oo. of H How 
hold,” Artilery, Cape f. Munitions, Sh ips, Cabelle, 
and all other T hings nd Implements to 3 belong- 
ing, and Money alt ewelz, ſaving ſuch Portions, 
as hall Mh Wc ill and Tellament, die, 


2 Þ @® © DIN 


of our He 

—— on fo wp that l Labour 
and — es Woorid ig to eftabliſh Him iu the 
— chis Realme, after our Deceaſſe in 

ts God, and: to tie Wealth 
of this? Nehme A0 d . owne: Honbur awe 
that he de rde ned am- ruled both! 
alſo in ordering * owe of the Rbahme, 20 — 
dütwardt a8 ad" Ife il hid! ownetytlvate 
Aﬀfeires ;/ind/itf . 6. Offices o Charge by Fhad- 


pp el of dur Right entifely-beloved Goun- 
falle 75156 r yer ley n d ee 
Tes 


* n r 


rehbiſdop 6 

The Lord Wriatheſley, Chancellout of DR 1 

"The Locd be Jae, Great Muſter bf vur Houſe, 
The Lord Ruſſel;: Teta abe Sele, my a 
 "Therle of Ed, "Great "Cliiſticehujne of Edglaide 
The Viftoum Ln Might Ad n 

The Bimap of Diſs; Tinfally= no bib 4 1c! 

"Si Ant honye Browh, Mafter of our: thats at 10 10 
1 Sit Wilion' Ps r our eber Bergern d ü Nfg 
e Ae e eee 
Sir Nam Fer ll), 20 Wy 

| e Montague 2 105 16 ec f 0: 

r Edivard Wootton) and Mr. Doctor Woertan, ah 
And Sir Edward” Ns, * itz?) 
Whom we ordéynz tame, and appoinct, and 
theſe Preſerts, ſigted wirft "our Hand, derne 

conſtitute of Frivey Counſail with our fad Senn,; 

an woll, that they have the Gouyernment of our moo 

deere Sonne Prince Euwurde, and of all our Realmes, ' 
Dominions, and Sub ectz, "apd! of” all Thaffires“ pub: 

; bg] 5 1 umtilf e ſtiaff have fully"wccompleted 
WES bis Mer al fi, Nie, "Arid for becauſe the $ 
arlete and Nombre of 1e 4 Affaires, N 

at and may be ſach, as we not knowing the certainty of 
them before, carter convenient ibe a“ certain 
Order or Rule unte but forefkid Tounſuiflotts for their 
Behavoirs and Procedings in this C „ Which we 
hate noh and do appoint unto them bur fay'd 


Sine, during the Tyme! of his-Minorite belly d. 
We a 


U the ſpecial) Truſt aud Confidence 43 
Which we bare ih them, 2 | 


Crowne 
fuel err A 


. 
— — DOE TER" er one me — 6 Aer. 4 
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do |. 


—_— — — 


deyned by them, or r the more Part of them as afatſayd, 


beloved 
inke upon them the Rule aud Charge 


hole Realmezidoing neyertheleſſe all things, 


ARQENDAX. 


and iAuthonte. 
them, being "afſetabled tagidrescn ann Como Way 


TE Es 


ſaill togidres, : ſhall, wc go — paws 5 deviſe, and orden 
what things ſotuer they, ox the mort Part of chem as 
afurſayd, 3 che Mincrite afarſayde nr 


——— or or- 


ſhall, and may latrfully do, execute and accompliſhe, 
or cauſe to be doe, executed, and actompliſhed, by 
their — an tht Diſcretions of tlie more Fart 
of them, as aforſayde, in as large and ample maner, as 
if we had or did expreſſe unto them; by a more ſpe- 
cial Commiſſion undir our Seale of Englande, 
every particular Cauſe, hve m ay arfnce or 6ccurre du 
ring the Tyme of our "Sonnes {a yde Minorite, | and the 
ſelf we — of Proceeding, which they. 1 the 
tymethink meet to uſe and follow... \ 7 
Willing and charging our ſayd Senne, andall others 


bw _ hereafter + be Counſaillours to our ſayd 


— Oar moleſt, trouble; oor dif- 
— — forſayde Gounſtillours, gor any of tbem, 
for the: deviſing, or doing, nor any other Perſanne for 


the doing of 1 hall deviſe, or the mare ar 
of 5 deviſeg or doy-alſembledias aforſaide. 
And we do charge expreſſely — | 
Counſaillours aud that they ia 
of our ſayd Sonne 
and Heire, in all his Canſes and: Affaires, and of the 
as under 
him, and Se until aur ſayde Sonne and Heire 
thall be heſtowad and 'maryed by their Aut, andubat 
the Kighaenth Yete)be'expyred. | WP 11 19189 vant. 
_Myog-avd.deſysing furthermore our \forſayd-twoliy 
and then all -onr-trifty and aſſured Ser- 
vaunet, and Thirdly," nee e 


5! anifeld v. to mt gmt fs nam | 
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DO and Mood Sie dl 1d Profperite of 
Realine. | 6.10 DS 216m Hf! 16 Y 
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in 


ink e the f. 5 
dende which, hes have in the Er oy of apy 
that now be, e of 
Houſehold, re 
Fodſehald 2 I; eld 2 "i 5 
Guben, 82 8. Petre oy; voor of our twos 
Prineipall Jeereturyes, Richasd Rich Knight, Six Je 
Baken Knight, Sir fe Salle Sage Knight, Sir homas 
mot? Knight, Sir Richard Sobthme and Sit EdmmdPeck- 
ham Knights, they, and every of them ſhall be of Coun- 
ff the Bart Ae aſſiſting of the forpamed Coun- 
AM * 
them · ſha ca * our tay Ma Belt 
3 MH x4 mT + 
3 * . 
being maryed yed to a 
2 10 Liſe 15 TE cies forſayd Counſai 
beſtow — * in 7 — es e 
in\Money, Plate, Houſeh for 
. a larger Somme, as to. the Miſcretion 
of our Executnurs, or the matt Patt aß wem, (hull be 


ehr convenient: Willing them, on my , ws 


\ 


1 Trust 1 1 ? 


ly 


APPENDIX 
55 Wen. in NMarſages s ib All (ther Müll 


be ordred 
/ Thing 2 Thadvi e of "our: forſaye®” it em 
mi- 


ann cle eee, 
K unſaillo = 

Wire ei Wil is that Rofl be due 4 Uhr 

Done 

by 


h, patil fi 'T yme, as the ſayde Con 
ide, A's , the, ye 
77 9, fate 7 5 7 e Phe 8 
& "ultra Reprifas. 
4 8 S fel e bis. ibis" p 
hy ad 5 0 . e dle an — 27 
* orde Nets + T as it m both 
5 50 Honont and n en Toby ee r 
11188 for the great Love, Obedyrpg, . 
bd Wikdome, Feng in r fone | 
I MOV, beq ueth unto her for ber proper Uſe; 55 
| {hl 22 her to ordre it, Thre Tho nl Pollads 
10 Plate, ebe and Stuff Houſehold, befides uch 
Appatail, as foal pleas her to take of fuch as fe Fath 
alredy. And farther we give unto her One Thouſand 
Tank, in Money, with the enjoying of her Dower and 
according to aur Graunt by A& of Parliament, 
Were, Fr the Kindnes and good Service "that 
our yd Executours have ſhewed unto us, we gyve and 
bec to eche of them, ſuch Sommes of Money, 
the Yalue of tn as hereafter enſuitb. N oy” 
50 U e e e 
Bt To 'Tharchbiffiop of cn, N * b 
2 be. Lord Wriotheſley | 


1. 9 10 „ Wet Lug e. BET) 
J A Jo Biere vi „ V 
ä 15 the Erle or Alford 1 5 Nee. v ih. 

; To the $4 ore Fiſke © . e . 
S 5 „ i ., 
1 Sir 5 when . git q * 1 Tn Lib. | 

1 Sr Willan gg. 4 
1e Sir Anthony Dp 70 EET 
2 Villiam — 5 Y 48 3 N A tt i Ti. 
| Juſtice Montague 1 | 


T: mat. bt A a 4 5 
1 2 . beugt 1j Ib. 
TOs, Dot Want "90 * 2 11 Lib. 
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Alſo for the ſpeciall Love” and Favour, that we 

bear to our Truſty Counſaillours, and other our ayd 

Ser vaunts hereaftee following, we give and bequeth 


unto them ſuch Sommes of M nne 
of B's lod apr tie Hate | C 


Fi To Therle of Eſſex . 
Eh To Thede of Aer . ry 
To the Lord Herbered 
7%. Sir John Gage 
To Sir Thorthas Seymour ,. 

Jo John Gates . 


To Sir Thomas Datcy Knight os 
o Sir Thomas 7 
Jo Sir Philip Knight 
T'o Sir Tb Paton | 
To it Marie ee 42 1 AM 
' To Sir Rafe Sadler, LI. 
Jo Sir Locle n ij Lib. 
To Sir Peter Meutes: © ii Marks: 
; To Edward. Belingbam 0-4 3s: Wy ths - 
Jo Thomas Audley * * ij A 
"To John Pen . 1 2 e ee e pcs. 
To Henry wy 52 ee 7 
33 131 . . | _ 
2 Oiburn oO Wet 41:1 
To David Vincent . oY I 098, Z Bn! 
To James Ruſſorth, Keeper dt. pur Hous here 3 Marks 
To Cecil, Yoman of our Robes 3 Marks 
Seal Grome of our Robes. } Marks 
Tee Riiiland, Page of our Robes 1 Lb. 
"of Arundel, Lord Chambre lain 7 
To Sir Aut bon e Vis Viz n ii 
To Sir Edmund Pec ij L 
To Sir Richard Rich *Þ _. - 1 Lb. 
To Sir Richard Southwell ' 3 „ 89 .. 4 Lib. 
To Mr. Doctor Omen __ « _ 1 Lb. 
To Mr. Doctor Wendy [| e e 
To Mr. Doctor — „ (1220\ 7. ho 


To Alſe op „ . , 


"wy 
3 
2 
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r 3264, HON Tore 270. Hair, vt — 
To Buri * Aue D Riot „ 14. 
Tao Ai 4 ollot . l 1 
| hy; U Tse lien e eee e Tak 
T6 Hay „ bb nar invesd en My 
To Hallande . 
| Toke Foure Gentlewen Hyiſhers 1 nj; 75 
ayters, in 1 


1 being dayly W 


115 will alſo, that our N rs, ar Py 
part of them, ſhall give Ordre for r 
Legasges, as they ſhall think meet to ſuch our Ge 
7 as unto whom we 12 a Ae * 
this our preſe ny 16p ne 
.F Nl this preſent #4 4 "we 
and. 4 our Laſt Will an pc, and Will 


uted and taken Ent ts and Pi: 
— ifax oF Gd K ſtrong, va Wa 1 


= Laſt Will and Teſtament „ and do declare a other 
Wills an Teſtaments made at any Tyme by us, to 


veydgeng of Non Effect. 
Witness whereof we have og = it t ith dur Hand 


in A088 ys of Weſtminſter, the T Day of 1125 
in ther, Yere of our Lord God A Hard Fyve Pld 


drediKoyrty, and Six, after the Computation of 


5 5 


Chutch of England, and of our Reign the Eig 


jbe 


iz Vere, | | 
Being preſent, and called to be wa t 
ſonen hſch have written their Names her der. N 
wand [1,330 e Sr eb do NN 
wha 1 T7" RY | Ortel. AD . 4 


2th "I 22900 1 10 Ot) . Dns, 7 
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Speetl of. the dord Chancellor Ellennere in the 7 chequ 
Au eee the Poligati, 7 Lt 

TOS rh: 1s 3 l | Tort * 
Phi pech! Cee there fintictinns! may he, a 

King of Subjects without Lind in Poſſeſſion, as Ju- 
ſhoe, Fenner noted in the which ' M fad 
over the People! of 1ſrael id the Wilderneſs; and s in 
the Caſe, which Sir John Pepham, the late Lord Chief 


ute, did put in the; Parliament + 4 King and bis 
St be om e Kg 2 %% EEE 
er be and they ble: But there cannot be a R 
15 and Ker Gl fen Relative. 1 wal 
7 ese br Francis Bacon are Gerard) 957 
| fokciratio, Carl Pave 7.525 33. | 
= ng fidern Regis]. [ hd uſe n Fees - of 
Füge 
he firſt is, 15 . cannot be Fa 
o Kings, 
22 the Sub jelt is more lunge and 55 ah Bath. d 
Erroter Latitude and Comprehenſjon, thun the Tra, arihe Wants 
Natural Bbdyof! the King: hath 3 
ence inte fü Body Phlitick, as well as ria 
Folitick af King of wind, bei feveral andudi- 
yet nevrertheleſv his. Natural Perſon; whichygome| 


nding he continueth; Bl] King vet thoſe . 
2 fi hound unth him by thew Bond f Shae, 
L Without Subject for that were but J 
e of the Poltnati, in the Exchequer Chamber, bef 
ard! Chantellor, and all the yi of Wah * 
Fo ein our Aﬀertion (ebat'in Riſe) . Nat 
1 Wen, that there be one King, and 2 ts 
2 ed to the Les 
dun to the Perſon of the Nin 3 Dead 
dan DDE r 
the which it may of if cs Wo . 
The fecnid Proof, 1: mall; ug 
tick hath upon his Body Natural? Aud cherefüre, .thab 
228 his Body Politick of King of -andſhis 
hath an Operation RY and cteatotii A Privit 
1 — 10 + ehe 12 
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Gon, which was; That if a King of England ſhould be 


givers ; 


= a * l 


APPENDIX 

And the third Proof is, The binding Text of five 
ſeveral Statutes. +; 

For the firſt of theſe, 1 make it manifeſt, that 
the Allegiance is of a greater Extent and Dimenſion, 
than Laws or Kingdam, and cannot confift by the Laws 
meerly ; becauſe it began before Laws, it continueth' af- 
ter Laws, and it is in Vigour where Laws are'ſuf} eu 
ed, and have not their Force. 

That it is more ancient than Law, appeareth by that, 
which was ſpoken in the Beginning by Way of In- 
ducement, where I did endeavour to demonſtrate,” that 
the original Age of Kingdoms was govern'd by Natu: 
ral Equity 3 that Kings were more ancient, than Law- 

at the firſt Submiſſions were ſimple, and up- 
on Confidence to the Perſon of Kings; and that the. AL 
legiance of Subjects to Hereditary Monarchy, can no more 
be faid to conſiſt by Laws, than the Obedience of Children 
to Parents. 

That Allegiance continueth after Laws, I wil only 
put the Caſe, which was remember d by two great 
Judges in a great Aſſembly, the one of them now with 


Fd his Kingdom, and ſome particular Subjects ſhould 
2 him in Flight or Exile in Forei Parts, ve any of 


them there Jhould conſf won Death ; that upon "bir Recovery 


of \ bis nl fob might, by the Law of Eng- 
or. Treaſon committed and — 

19 at 4 Time be he 204 no lage, and in Flace wher 
the Law did not bind. 2 * 2 | 
That Allegiance is in Fae, where the Pont” of 
Law: hath a: Ceſſation, appeareth notably in Time of 
1 8 Leger inter Arma. And yet the Sove- 
f Power of the King, is ſa far 


from fend beln . extinguiſbed; as contrarywiſe it is 


raiſed” and made mort abſolute ; for then he fnay pro- 
eec y his Supreme Authority, and Martial Law, 
wickbut obſerving: Formalities of the Laws of His 9 
dom. Thus far Sir Frances Bacon... 
Theſe Paſſages ſnew, that it was this declared 
nion mn ard not to!have been contradicted) 'of 0 
too Judges, und à Solicitor: 
ander — 4 Chancellor,” 2 Allegiance was due to A 
King diſpoſſeſſed ; That Treaſon might be committed 


rr againſt 
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POTTED, 1xi 


abainſt hi iſhable by the Law of 
land alter ll. Tac In the . Caſe hen f * - 
nat be doy 7 but that the precedent Revolutions were 

io 12 5 5 25 when one King was driven out, 


oſſeſſion. | 
95 87 that In the Caſe otogotia. Ae. . 

giance 1s, F id to be due to the King Sele 0 of by 3 
5 Mo only) ) by the particular Subjetts, who follow” him i 


11 this the Anſwer may be, That theſe great Flaw 


ers, b Fn B's "Alles nce is due 1 the Ki 
0 by the e les 55 ſeem do 52 


tg ly, 24 4 12 005 to him. by all the Sub- 

1h ey. Sire d it of ſome. Farticil 5 '* whom 
= 1 it Fe yu 1e nd; and it tem ſu- 
perfluous to ad: e Obli tion was the ſame on 
all, the. Subjects; becauſe that fo low 'd evidently, as it 
appears to do from the Paſſages 25 and from the Rea- 


ſons and Reſolutians, on which that Caſe of the Ff. 


nati Was dete min LIM 110 x 
K art The 7 ag Allegiance due to a King ep, [! 
is brought to prove, that Allegiance is due to t e Ring d ! 


Petfon, not to the Law, or Crown, or King | ; 


Fad. and his 


, 1. * $14.4. 2 f itt. 
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ſuppoſing it due by all the Subjects to a King ez 
o 1 8 is ate bi if te King's is Ss 175 


the 157 8 the ing who PE FD 
is IP yg a diſproves t 85 Wen it is 
ou ht to prove: Rat if the Ring expuls'd, b loſing 
iugdom, loſes the Alleg lance of all the ubjects 
in it; 5 it follows, that Ne oy, not Tie to. the 
King's Perſon, but = the Crown or Kingdoch, Thi that 
it P; * (a) more by reaſon of . the et t Bat i (s) Cole's 
bis P olitique Capatity) than by reaſon of the | 
| = 125 e njon, fa 
t Was ind y the Spencerg. 
Ss em ai, 2 1 RE 
Ae when they ces an, 
Vigour when. they, 112 ſuſp 0 Wa 


the u A the Ja 
alt be. 11 8 ol As e Mater e 
aſon proves, it, for If Allegiance 
raps the ys 888 due by. nfs 


ey 


e \ 


ks 4 E E NWD N 


8 18 when the Law i is dufended, when it ceaſe 

| | and before it had Being. l nd lag 
% Cote, © 3. (b) Ligeance and Obedience is an Incidert® Inſeporatlc 
ibid. 5. 4. to oder Subject; — it j joins together, the Suben and ll 
() Ibid. big, Subj, quaſi uno 8 (c) Wheſceper, are burn 


+ under one Natural Ligeance and Obedience, owe it by the Law 
42 Lord El- Nature to one Sovereign © (d) There is hut e King aud 
"hy ereign, to'whom'this Faith and Allegiance is dat” by all his 


P. 101. 


ST That the Natural Subjects of England may 
owe Allegiance to two Kings, that are Enemies, ſome 
to one, others to the other, is a .mexiftfous: 1 
unknown to all Laws and run 

(e) Coke, 4. In this Caſe it being el, (% T= the 17 85 
* P12: or Faith of the Subject is Ne unto * Ki by the Th 

F "Nature, part of the Low of England; is Inference 
was drawn, T hat it cannot be alter d; and becauſe 
was dnalterable, it was not due by the Law and Conſtitution 
of Man: But if Ligeance alway deſerts the Unhap- 
py, and enrolls under Succeſs, the Law jmmutable 
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Spirit, fince the Apoſtles, but the Bi With an Hypotheſis concerhing Sacerdotal 
Abſolution. The Second Edition corrected, By 11 — A. M. 

nal Communion, fundamentally deſtructive of the Diſcipline of the Primi- 
tive Catholick Church, and contrary to the Doctrine of the lateſt Scriptures, con- 
cerning Charch Communion. By Henry Dodwell, M. A. CEN | 

Exercitationes duz ; Prima de Ætate Phalaridis ; Secunda de Rute Pythagora Phi- 
lolophi. Ab Henrico Dod wello, A. M. 

De nupero Schiſmatice Anglicano Patæneſu, ad exteros tam reformatos- quam etiam 
Ponreficios qua Jura Epiſcoporum vetera, eorundemque à Mageſtratu ſeculari Indepen · 
dentia omnibus aſſerenda commendantur. Ab Herrico Dod wello, A. M. Dublinienßi. 

The ancient Religion of the Gentiles, and Cauſes of their Errors confider'd: The 
Miſtakes and Failures of the Heathen Priefts and Wiſe. Men, in their Notions of the 
Denies, — — — — Worthip, = examin'd ; with regard to their beiog al- 

ther deſtitute of Divine Revelation. With a com Index, the 

Jadicioon ne 5 — 7 Cherbury. won | By y 
ale of a Lab revers d, for the aniverſal Improvement of Mankind; with # 
Chan of 1 TOE | q ae 
I The Hiſtory of Charles V. Emperor and King of Spain, the great Hero of the Houſe 
of Auſtria; containing the moſt remarkable An hen HR in 2 64 
for the Space of 56 Years, All Nations being in a greater and leſs Meaſure in 
the Conteſts and Confufions of thoſe Times; and giving an Account, 1. How the 
Hou e of Auſtria firit came to the Crown of Spain, and whence the preſent Conteſts 
between the Emperor and King of France had their Original. 2. Of the Rebellion of 
the Commons of Spain, and the true Cauſes and Saccels of ir, 3. Of the Wars with 
France, and taking that King Priſoner, 4 Of the Sackiog of Nm. 5. Of the Re- 
formation and Wars which enſued on that account. 6. Of the Revolutions and Trou- 
bles in Denmark and Sweden, on account of Religion. 7. Of the Affairs of England, 
and Marriage of King Philip and Mary Queen of England. 8. Of the Wars with the 
Turks. 9. Of the Taking of Tunis, and other Places of the Coaft of Africa, with the 
unfortunate Expedition of Argiers, 10. Of the Conqueſt of the vaſt Kingdoms of 
Peru, and Mexico, in America. And laſtly, Ot the moſt Heroick Action of th.t Em- 
peror's Life, his voluntary reſigning up all his vaſt Dominions, and retiring to a Mo- 
naliery, Written in Spaniſh * F. Prudentio de Sandoval Biſhop of Pamplona, and 

Hiſtoriographer to King Philip III. of Spain. Made Exgliſp by Captain — Stevens. 
Rellexions on our common Failings. Done ont of French by a Perſon of Ho- 


nour, 

The Parochial Clergyman's Duty; or an earneſt Exhortation to, 1. Such as bold 
conſtant Communion with the Eſtabl:ſhed Church, 2. Such as ſeparate from, or re- 
nounce Communion wi:h, the Eitabliſhed Church. 3. The Irreligious and Prophane, 
or ſuch as — tbe —— worms. — — 15 * — the Works of the 
late Archbiſhop of Canterbury, the preſent Archbi ork, Biſhop Beveridge, Biſhop 
Stillingfleet, Dr. Sherlock, Dr. Scott, Mr. Wall, Se. IT 

An Abſtract of the maſt curious and excellent Thovghts of Sieur de Montaigne's 
Edays; very uſeful for improving the Mind, and forming the Manners of Men; 
Done into Engliſh from the French Original. . 

A Conference berween the Soul and Body, concerning the prefenc and future State: 
She wing how different the general Practice of rag now” is from that of the firſt 
Chriſtians, approved and recommended io the World, bythe learned Mr. Dodwell. 
The Second Edition, To whigh are added, Morning and Evening Hymns, By the 
. Reverend Dr. Kenn, Biſhop of Bath and A te | 
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oannis Erneſte Grabi Epiſtola ad clariſſimum virum Domini Joannem Milliam, 
T. P. aulæ S. Edmundi apud Oxonienſes principalem Eccleftz Cantuarienſis, Cago- 
nicum digoiſſimum; qui oſtenditur, Libri Judicium genuinam LXX. laterpretum 


ver ionem eam eſſe, quam MS, codex Alexandcinds : Romanum autem Editio- 
nem, ad dictum Librum, ab illo prorſus diverſam, atque eadem beſyciaaa 
eſſe, ſunt Tria Novæ # 6, Editionis Specimina cum variis Annota- 


tionibus. 

Solon ; or Philoſopby no Defence againſt Love. A Tragi- Comedy. With the Maik 
of Orpheus and Euridice. Written by Captain Martin Bladen. 

A Paraphraſe and Annotations upon all St. Paul's Epiſtles, Done by ſeveral eminent 
Men at Oxford; corrected and improved by the late Reverend and Learned Biſhop Feil. 
The Third Edition, with Additions. 

Several Diſcourſes, viz. of Covetouſneſs; of Coafeſſion; of Watching and Praying 3 

of Chriſtian Liberty ; on Chriſt's Nativity; of Purifying the Temple, on the Reſur- 
rection; of the Poſſibility of — — Laws ; of Feaſting ; of Mcderation ; of 
Superſtition ; on the Martyrdom of King Charles I. All preached on particular Occa- 
bons, before the State in the Cathedral of St. Patrick's and Cbriſti Church, Dublin; and 


w © * 
— i 
_— * 
a SF. 


Cr ads. Jobs CPI 


* 


* [ 
. et rs 
4 ö = * 
— 9 N 
= 
a » 9 
* 
* 


collected idiro one Volume, by the Right Reverend Father in God  ##3/liom Sberidas 
D D. late Lord Biſhop of Kilmere and Ardagh, deprived, | 
Cbriſtian Perfection, conliſting in the Love of God ; explained in ſeveral Letters to 
Lady, fc. written originally in Jtalien by Cardinal Perruecs 5 now render'd into 
Engliſh: With an Account of the Autbor. | | 
Cbaracters and Criticism upon the Ancient and Modern O:ators, Poets, Painters 

Muſicians, Statuaries, and other Arts and Sciences ; wich an Heroick Poem in Blank 
Verſe, entituled, The Age of Leit the Great; written originally in Freu by the 
 Archbiſhop'of Cambrey, and thade Engliſh by Captain Bladen. ; © 40061 
brly Spelling and Writing Words by 


Practical Phonograpby, or the new Art tig 
the Sound thereof; and of rightly Sonading and Reading Words by the Sight t , 
applied to the Exgliſß Tongue. Defign'd for the Ue of the Dake of Glouceſter. ' By 


Jones, M. D. | ape * | 
2 The Mytteties of Opium reveal'd, by Dr. Fobn Foxes, Chancellor of Lendaff, a 
Member of the College of Payficians in London, and formerly Fellow of Feſus Colie ge 
in Oxford ; who, 1. Gives an Account of the Name, Mark, Choice, Effects, &c. of 
Opium. 2. Proves all farmer Opinions of its Operations ro be meer Chimera 8. 
3. Demonſtrates what its true Caule is, by which be eafily and mechanically explains 
all, even irs moſt 'miſterions Effects, 4. its noxious Principle, and bow to fe- 
parate it; thereby rendring it a ſafe and noble Pariacea ; whereof, 5. He ſhews the 
palliative and cutative Uſe, | | 
Advertiſements from Parnaſſus, written originally in Italian, by the famons Teajano 
Bocea/ini, newly done inio Engliſh, and adapted to the preſent Times: Together with 
the Authors Political Touchſtone, hever before tranſlated: And an Account of bis 
Life, in 3 Vo. By Captain Martin Bladen. | _ 
Secretaria di Apollo, or Letters from Apollo, Hiftorical and Political; directed to the 
moſt eminent Princes, and Stateſmen, and Politiciaus, in the World, as well Ancient 
as Moden. Wirk curious Remarks on the Claſſic Authors, and other Greek and Latin 
| Hiſtoria's, in 2 Vel. By the famous Pa Boccalini, now done into Engliſh by 

Captain Martin Kr | | 
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. The End. | 


